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PRELI M NARY STATENMENT

Thi s proceedi ng involves the appeal of the circuit court's
deni al of Ms. Wiornos's notion for postconviction relief. The
nmotion was brought pursuant to Fla. R Crim P. 3.850.

The foll owing synbols will be used to designate references
to the record in the instant case:

"R -- The record on direct appeal to this Court.

"PC-R " -- The record on instant 3.850 appeal to this Court.



REQUEST FOR ORAL ARGUMENT

The resolution of the issues in this action will determ ne
whet her Ms. Wiornos lives or dies. This Court has all owed oral
argument in other capital cases in a sim/lar procedural posture.
A full opportunity to air the issues through oral argunment woul d
be appropriate in this case, given the seriousness of the clains
invol ved and the fact that a life is at stake. Ms. Wiornos

accordingly requests that this Court permt oral argument.
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STATEMENT OF THE CASE AND FACTS

PROCEDURAL HI STORY

Appel | ant was charged by a Vol usi a County Grand Jury i ndi ct ment
of January 28, 1991, with one count of first-degree nurder and one
count of armed robbery (R 5018).

Appel | ant pl eaded not guilty, and was tried by a jury between
January 13 and 27, 1992. The jury returned averdict of guilty. After
t he penalty phase of the trial, the jury returned
a recommendati on of death by a vote of 12-0 (R 3611). On January
31, 1992, the trial court, adopting the jury recomendation,
i nposed a sentence of death for first-degree nurder (R 4663).

On direct appeal, the Florida Suprene Court affirnmed

appel l ant’ s conviction and sentences. See Wiornos v. State, 644

So. 2d 1060 (Fla. 1994).

On March 21, 1997, the Ofice of Capital Coll ateral
Representative filed the first notion to vacate judgnment with
speci al request for |leave to amend(PC-R. 1049). On August 1,
1997, the O fice of Capital Collateral Regional Counsel,
(hereinafter CCRC,) filed an anmended notion to vacate
appel l ant’ s judgenent and sentence of death with special request
for |l eave to amend (PC-R 1198). On August 15, 1997, the trial
court in and of Volusia County denied the various allegations in

appel lant’s notion as ei t her | egal ly i nsuf ficient or
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procedural ly barred. However the court, in response to
all egations that certain records had not been recei ved, deferred
the issuance of any final order disposing of the appellant’s
nmotion for postconviction relief (PC-R 1336-38).

Appel l ant filed her final amended notion for postconviction
relief with a request for |leave to amend on Novenmber 1, 1999
(PC-R. 2895). The Court conducted a Huff hearing on January 6,
2000 (PC-R. 205-207). As a result of this hearing, the court
granted an evidentiary hearing for Claim One and Cl ai m El even,
whi ch asserted respectively: trial counsel was ineffective in
failing to pursue the defense of voluntary intoxication and;
trial counsel was ineffective in failing to present |ay
witnesses on the issue of mtigation (PC-R 251). The court

summarily denied all other clains.



Evi denti ary Heari ng

The <court conducted a three-day evidentiary hearing
begi nning on April 5, 2000 and ending on April 7, 2000. (PC-R
258-816) .

Prior to the comencenment of the evidentiary hearing, the
trial court denied a nmotion by appellant to keep open the
hearing for purposes of retaining an expert to exam ne the
appel l ant and offer testinony on the court as to claimone, i.e.
the condition of the appellant on the night in question and
whet her voluntary intoxication should have been pursued by the
def ense. Counsel for appellant had stated that he had visited
his client four tinmes since assum ng her case and, due to
privileged matters within the attorney-client privilege, had
been unable to have her evaluated for purposes of prosecuting
claimone (PC-R 3013).

Appellant called a total of nine wtnesses at her
evidentiary hearing.

Dom ngo Sanchez, an i nvestigator for the Public Defender who
represented the appellant, testified that he was aware that
appel l ant was using al cohol at the tinme of the incident but did
not recall whether or not he investigated it (PC-R 292). He
testified that he maintained regular contact with the attorneys

who were handling the case (PC-R  293). Al t hough he
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acknow edged that it was his practice and customto thoroughly
investigate a client’s background in a case such as appell ant’s,
he could not definitively state whether he spoke to the various
mtigation witnesses, who were called at the evidentiary hearing
by appellant (PC-R 295). He only seened to recall the name and
person of Dawn Botkins (PC-R 297). However, he had no recall
of Toni Nazar, Marlene Smith, Cynthia Donage and Sydney Shovan
(PC-R. 296)
Sanchez further testified that, in his investigation of Dawn
Bot kins, he never uncovered information through her that
appel l ant had been struck by a van and injured her head and
that, in fact, he had no recall of what Dawn Botkins said
concerni ng appellant (PC-R 297).
Sydney Shovan, a 39 vyear-old plunmber and resident of
Gayl ord, M chigan, grew up two bl ocks away from appel |l ant (PC- R
312). He testified as to his know edge that appellant grew up
wi th her grandfather and grandnother, whom he had assunmed were
her parents, along wth her sister/aunt Lori Grody and
br ot her/uncle, Barry Wiornos (PC-R. 312). M. Shovan lived in
close proximty to the appellant, attended the sane school as
her, and rode the sane school bus (PC-R 313). He testified as
to his know edge of appellant being severely abused by her

grandf ather (PC-R. 314) According to this wtness, appellant

-4-



al ways had bruises on her arms, cheek and chin (PC-R 314).
This witness professed know edge of appellant being sexually
active with her brother, Keith (PC-R 315-317). M. Shovan al so
testified as to appellant being forced to cut a willow tree
switch with which her grandfather would beat her. (PC-R 317).
Further, M Shovan also knew of sexual abuse suffered by
appel | ant and how it was common know edge in the nei ghborhood
t hat appellant and her brother were sexually active with each
other (PC-R 317). He had heard Keith being teased about having
sex with his sister, appellant (PC-R 318). On this issue, M.
Shovan further testified that he had heard an adm ssion from
Kei th Wiornos that both he and his sister had sex after having
become extrenmely drunk (PC-R 319). According to this w tness,
appel l ant’ s pregnancy, which occurred when she was fifteen, was
conmmon know edge i n the nei ghborhood and he was personal ly aware
of it as well (PC-R 341). He did not have further contact with
appellant until after the onset of her latter teen years (PC-R
343). Fol l owi ng appellant’s arrest for first-degree nurder,
this witness was contacted by novi e producers, yet he was never
contacted by any of appellant’s lawers from the public
def ender’s office (PC-R 345).

Cynt hi a Jane Dol mage, a nurse from M chigan and the sister

of Sydney Shovan, Toni Nazar and Marlene Smith, testified as to
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her know edge of appellant’s abusive chil dhood (PC-R 346). M.

Dol mage stated that she lived two houses down from appel | ant and
saw her grow up with what she assumed to be appellant’s nother
and father but whom she |ater learned to be appellant’s
gr andf at her and grandnmother (PC-R. 347). Ms. Dol nage attended
school with appellant but was one grade ahead of her (PC-R

348). She described the character of the nei ghborhood in which
she and appellant grew up as being rural and close-knit,

consisting of dirt roads and being l|located well far from the
bustling netropolis of Detroit (PC-R. 349). Appel I ant woul d
often tell her that she was going to get a whi ppi ng when she got
home and that appellant was required to pick a branch off a
willowtree for such purposes (PC-R 351). Ms. Dol mage recall ed
appellant as saying that the big branches were preferable
because they tended to hurt less than the smaller ones (PC-R

3501).

Ms. Dol mge, further testified that appellant would
frequently exit her house via the bedroomw ndow so as to avoid
passi ng her grandfather whom she apparently feared (PC-R 352).
Ms. Dol mage would actually hear the sounds of the whippings
whi ch were adm ni stered to appellant by her grandfather (PC-R
352). She described themas being a “whoosh” sound (PC-R. 352).

Ms Dol mage al so testified as to an elderly nei ghbor by the nane
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of Potlock. (PC-R 354). Potlock lived in a run-down house and
had a reputation for being an unsavory character (PC-R. 355).
Ms. Dol mage stated that M. Potlock had inpregnated appell ant
(PC-R. 357). This witness further testified as to being at a
party at the appellant’s house where appellant, in a state of
al cohol -i nduced stupor, confided that her brothers had sex with
her (PC-R. 360). According to M. Dolmge’'s testinony, the
sister of appellant, Lori Gody, who had testified at the
original penalty phase hearing that appellant had conme form a
normal and stable home, threw water on appellant after she said
this (PC-R 312-345). Ms. Dol mage testified that no one from
the public defender’s office ever contacted her (PC- R 363).
Marl ene Annette Smth, a sibling of the previous two
Wi tnesses, testified that she was a childhood friend of
appel lant (PC-R. 378). Additionally, Ms. Smth testified that
appel l ant’ s grandfather woul d often beat appellant (PC-R 380).
She also testified that Barry Wlornos, a sibling of appellant,
who the state called at the first penalty phase to bolster its
claimthat the appellant grew up in a normal stable househol d,
was seldom present in the Wornos household at the tinme
appel l ant was growi ng up (PC-R 386). Ms. Smith w tnessed the
af orementioned disclosure of appellant regarding her brother

Keith having sex with her and she recalled the presence of M.
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Potl ock whom she described as “creepy” (PC-R 391). Furt her,

Ms. Smith recalled appellant frequently staying at M. Potlock’s
canper (PC-R 393).

Ms. Smith was two years ol der than appellant and confirned
accounts of the beatings which her siblings recounted (PC- R
381). She al so corroborated accounts of appellant selecting a
tree branch with which she would be beaten and having a
preference for the smaller kind because they would tend to hurt
less (PC-R 382). M. Smth testified that she, like her sister
had heard appellant being whipped and that appellant’s
grandf ather was a physically-inmosing man ( PC-R 382). Ms.
Smith testified that at the time she witnessed these beatings,
appel lant was no older than thirteen years-of-age. She al so
testified that appellant confirmed accounts to her of these
beati ngs as they snoked cigarettes together (PC-R 385).

Ms. Smith also testified as to the incident at the party
where appellant, intoxicated and curled up in a fetal position,
bl urted out how her brother Keith had sex with her and how Lori
Grody, appellant’s aunt/sister, threw water in the face of
appel Il ant when she made this assertion (PC-R 387). As to the
Potl ock household, Ms. Smth testified that it was a very
strange and eerie environnment, one which appellant would

frequent (PC-R. 393).



Toni Nazar, a sibling to the previous w tnesses, who
also grew up in the appellant’s neighborhood, next testified
(PC-R 409). Ms. Nazar testified that she was enpl oyed by the
Potl ocks as a housekeeper and a care-giver to Ms. Potlock, who
was afflicted with cancer (PC-R 410). Al t hough her direct
contact with appellant was conparatively limted, she did offer
val uabl e insight into the character of the Potl ock househol d by
virtue of her enploynment there (PC-R 412). M. Nazar testified
that M. Potlock had very strange habits such as hangi ng senen-
filled condons upon the shower rod in his bathroom (PC-R 412).
She also testified as to seeing hard-core pornography in the
Potl ock househol d. It was displayed and shown to all the
children in the neighborhood (PC-R 412).

The witnesses’ parents did not have a turntable (record-
pl ayer) so she would utilize the one owned by the Potl ock’s (PC-
R 413). M. Potlock would encourage her to dance when she
pl ayed al buns at his house and | eered at her accordingly (PC-R
413). This witness would see wonen go to the back of the hone
and woul d hear strange sounds in the nature of npans emanating
form the rear of the house, presumably evidencing sexual
activity (PC-R 414).

A. friend of appellant during her teenage years, Dawn

Botkins testified that she knew appellant from the age of 15
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(PC-R 430). Ms. Botkins testified that she had been contact ed
by Trish Jenkins and that she had been ready, willing and able
to testify on behalf of M. Wornos but that she was never
called as a witness (PC-R 433).

Ms. Botkins stated that all the kids in Troy, which was
where she and appellant grew up, used to congregate at a
| ocati on known as the “pits” (PC-R 434). Ms. Botkins recalled
an i ncident where appell ant was essentially dunped froma noving
van, fell badly on her head and was left with no one attenpting
to tend to her (PC-R 435). She also recalled that appell ant
had been drinki ng excessively one night while in the conmpany of
a gentleman friend and woke up with dried senmen on her (PC - R
436) . Appellant had been repeatedly raped (PC - R 436).

Ms. Botkins testified as to a party that occurred at
appel l ant’ s house when her grandparents were out of town and a
squabbl e ensued bet ween appel | ant, Barry Wiornos and Lori G ody.
As a result of the argunent, appellant was thrown out of the
house into the cold snow (PC - R 438). Appellant remined out

of the house and out of sight for at |east two days (PC-R 439).

According to this witness, appellant used to sleep in the
woods (PC - R 440). She would stay at the witnesses’ house or,

she would stay in cars (PC - R 440). Eventual |y, appell ant
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hitchhiked to Florida because she was tired of freezing and
seeking places to stay (PC-R 441). According to Ms. Botkins,
appel l ant constantly used drugs, specifically downers and THC
(PC-R  442). Ms. Botkins and appellant would hitchhike to a
place in Detroit known as Hawt horne Park where they would buy
and use drugs (PC-R 442). This was known as Seven-M Il e road,
and this witness recalled it as actually being quite dangerous
(PC - R 442).

Attorney WlliamMIller testified that in 1991 he was one
of three attorneys appointed to represent appellant in her
crimnal trial for the Mallory nmurder (PC - R 483). He stated
that primarily his area of concentration was in the area of
mental health experts (PC-R. 486). He stated that he carried an
extensive caseload as a felony public defender throughout the
time he represented appellant (PC - R 486). He had picked a
jury on another crim nal case the Monday preceding the i nception
of the Wiornos trial (PC-R 487). It was not until two to three
weeks before the trial that M. MIller actually took a break
fromhis felony caseload (PC-R 488). O the three attorneys,
Ms. Jenkins had the nobst contact with Ms. Wiornos (PC - R 490).
Attorney Ml ler expressed some msgivings about how well he
handled the case in light of its unique status as a highly

cel ebrated and notorious case (PC-R 491). M. Mller testified
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that he was wary of the self-defense theory put up by the
def ense team and that they effectively had no back-up plan (PC-
R 497). In his view, there was no question that appellant
drank too much (PC - R 497). M. MIller expressed his opinion
that, although he could concede that soneone in as dire a
situation as appellant m ght have nothing to | ose by asserting
as many defenses as possible, he personally did not agree with
the voluntary intoxication defense (PC - R 493). Yet he
menti oned that, had he known that the WIlians Rule issue was
going to go against the defense, he would have certainly re-
eval uated such a reservation as to the intoxication defense.!?
M. Mller testified as to the intense pressure created by
the publicity of the trial and how it canme to bear upon the
difficulty of his task (PC-R 499). He also comented as to how
appel l ant herself appeared to deconpensate in the course of the
hearing and how this negatively affected the defense teans

focus during the trial (PC-R 499).

M. MIller also felt that the appellant could have been

better served by their investigator, Dom ngo Sanchez.

!As elucidated in Argunment 1I11-A, the issue of whether or
not to admt evidence of the other crinmes to which appell ant
had confessed was not decided until after the trial was
under way.
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There wer e tines when MF . Sanchez

di sappoi nted me subsequent to that. | was
not as famliar with his investigation of
that particulars case in ternms of I|ike al

he assignments he had before | got there,

whi ch woul d have been nost of the work up,
so to speak, and finding w tnesses and when
t hi ngs were done. But the bottom line is,
he had too nmuch work to do as does everybody

in our office. | nmean, there’ s no question
about that.
(PC-R 502)
M. Mller expressed no famliarity with the [list of

mtigation witnesses whom appellant called to testify at the
evidentiary hearing (PC-R 507). M. MIller conceded that the
three attorneys who served appellant in the trial had no form
system of neeting and their efforts could have been better
coordi nated and organized (PC-R. 516). No expert was ever
retained for the purpose of presenting the defense of voluntary
i ntoxication (PC-R 522).

Appel l ant next cal led Patricia Jenkins, who was appellant’s
| ead attorney during the trial (PC-R 525). M. Jenkins was, at
the time of the evidentiary hearing and at the time of
appellant’s initial trial, the Chief Assistant Public Defender
for the Ocala, Marion County office of the Fifth Judicial
Circuit (PC-R 526). Her duties were the hiring and firing of
personnel and the overall managenent of the Ocala office (PC-R

526). She was al so handling an active felony casel oad at the
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time of her representation of Ms. Wiornos (PC-R 526).

Ms. Jenkins also testified that an attorney who was
originally assigned to the case, Ed Bonett, was renoved fromthe
case in favor of Billy Nolas ( PC-R 529). Ms. Jenkins also
stated that during the pendency of appellant’s case, she was
busy with yet another capital case, that of John Barrett which
had been transferred from Mari on County to Pinellas County (PC-
R 530). In addition to M. Barrett’s case, M. Jenkins also
had five other capital nurder cases during the time she was
representing appellant (PC-R 530).

Ms. Jenkins testified that there was no formal system of
meeting or task organi zation between the three |awers (PC-R
532). It was an integrated endeavor (PC-R 532). The attorneys
had no designated areas of concentration and no schedul ed
nmeetings (PC-R 533). Attorney Jenkins testified that there was
some degree of dissension within her team (PC-R 536). She
felt, for exanple, that attorney Billy Nol as, her coll eague, was
tal king to nenbers of the press to the detrinment of appellant’s
cause (PC-R 537).

Ms. Jenkins stated that she knewfromtal king to Tyria Mdore
t hat appell ant was an al coholic but that she declined pursuing
it because: it was not consistent with her client’s version of

the incident; it was not what her client desired and; such a
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def ense was, in her experience, rarely an effective strategy in
acrimnal trial (PC-R 540). Yet Ms. Jenkins conceded that the
assertion of the voluntary intoxication defense could have
thwarted the assignment of specific intent, whichis arequisite
for a conviction of first-degree murder (PC-R 542).

Ms. Jenkins al so conceded that her client al ways drank while
on the road hitchhiking and that she was aware of the specific
evidence in this case that Ms. Wlornos was drinking during the
fateful encounter with M. Mllory (PC-R 535). Although M.
Jenkins acknow edged having told the jury in her opening
statenment that her client’s actions were blurred by al cohol on
the night in question, she did not develop the voluntary
i ntoxication defense (PC-R 535).

Ms. Jenkins stated that she did travel to M chigan to search
for and talk to mitigation witnesses but she could not recal
the people to whom she spoke (PC-R. 547). She did not recal
the names of the mtigation w tnesses whom appell ant call ed at
the evidentiary hearing (PC-R 547). She stated that she went
to Mchigan with her investigator, Dom ngo Sanchez who was, in
her words, “overwhel ned” by the case (PC- R 548). Ms. Jenkins
testified that it was, as she recalled, her intent to call Dawn
Botkins as a lay mtigation witness but due to sonme degree of

“dysfunction” in her defense team this was never done (PC-
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R. 572). Overall, Ms. Jenkins did concede that her defense
team was overwhel ned by the task of representing Ms. Wiornos
(PC-R. 574). Ms. Jenkins also admitted that the only |ay
Wi tnesses who were called in the penalty phase were Barry
Wior nos and Lori Grody, who who were both called by the state.
They were siblings of the appellant and offered testinony
adverse to appellant’s interests (PC-R 576). These w tnesses
testified that life in appellant’s home was normal (R 3513).
This testinony was only rebutted, according to Ms. Jenkins, by
the expert wtnesses called by the defense(R 3173). V5.
Jenkins also admtted that she had doubts at times as to
appel l ant’ s conpetence to proceed but that she did decide not to
pursue voluntary intoxication, in part, based on input fromthe
same client (PC-R 577).

Billy Nolas, appellant’s third attorney, testified at the
evidentiary hearing that, as he understood it, he was the | awyer
on the teamwho woul d be responsible for all |egal issues (PC-R
547). M. Nolas had to also handle, in addition to appellant’s
trial, a regular felony casel oad as an assi stant public defender
(PC-R 598-99). As far as the formal organization of duties and
| abor, M. Nolas testified that “it wasn’'t as if it was a sort
of planned out kind of thing in advance of who would do what; to

a certain extent, we kind of winged it” (PC-R 601).
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M. Nolas was famliar with the general body of evidence
suggesting appellant’s drinking problem and the anount of
al cohol she had been drinking on the night of the incident (PC
R. 605). However, he did not recall there ever having been any
di scussion nor specific consensus anong the three of the
attorneys to pursuing intoxication as an i ssue (PC-R 604). M.
Nol as also expressed his opinion that the assertion of a
voluntary intoxication defense woul d not have been inconsi stent
with what appellant’s defense teamwas trying to do (PC-R 606).
He al so opined that such a defense does not necessarily carry
less merit sinply because it is put forth by an al coholic (PC-R
606) .

According to M. Nol as, appellant visibly and unm st akably
de-conpensated during the trial to the point of Dbeing
i ncoherent. (PC-R. 608). Although he was generally aware of
Sanchez and Jenkins having gone to M chigan for purpose of
finding mtigation |l ay witnesses, Nolas felt he shoul d have done
his own investigation of mtigation witnesses (PC-R 609). He
felt that, although M. Sanchez was a “nice guy”, he did not
render an acceptable | evel of thoroughness in his investigative
work (PC-R. 610). M. Nolas stated that the team was never
formally organized and there did arise formtinme to tinme sone

tension (PC-R 611).
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M. Nolas testified that some dissonance m ght have been
created by his having conducted the presentation of mtigation
wi tnesses and Ms. Jenkins having done the closing argunent (PC-
R 614). He felt that the inferences which he had been
attenmpting to create in the course of presenting his wtnesses
woul d not necessarily be followed through in an effective manner
by another attorney (PC-R. 614). Ms. Jenkins had apparently
decided that she wanted to do the closing argunment on the
penalty phase (PC-R 614).

M. Nolas testified as to tension within the defense team and
the detrinment it came to bring to the quality of the defense
(PC-R 619).

Followi ng the testinony by the trial attorneys, appellant
next called at the evidentiary hearing a trucker by the name of
Tom Evans (PC-R. 691). M. Evans, who offered to testify for the
defense at the time of trial but was never called, stated that
in 1991 he had picked up appellant in Mbile, Al abama and spent
approxi mately seven days in her conmpany (PC-R 693). He had
been fighting with his owmn wife at the tinme and found appel | ant
to be a warm considerate and caring person (PC-R 700). There
was no sex or noney exchanged between the two (PC-R 694).
Appel l ant had sought assurances from this w tness, however

‘“that he not harmher. “I"mnot in the hurting business” was the
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reply from Tom Evans (PC-R. 693-95).

In the course of their some seven days together, appell ant
was qui et and showed particular concern for M. Evans' dog.
Appel | ant and M. Evans woul d never spend the ni ght together but
rather one would sleep in the hotel room and one in the truck
van (PC-R. 701). M. Evans further testified that he appeared
on a segnent on NBC s Dateline entitled “What the Jury Never
Heard” in which he recounted his story to a national television
audi ence (PC-R. 705).

The state proceeded to call Trish Jenkins. Through her, the
state elicited the opinion that wusing an expert can be
tactically wi se because of the hearsay testi nony of others which
can be admtted through them (PC-R 715). M. Jenkins further
testified that Tom Evans had made noney demands as a pre-
condition of his testinony and that she attenmpted to find people
in the appellant’s nei ghborhood (PC-R 717).

The trial court recessed upon the conclusion of the
evidentiary hearing for approximately fifty m nutes (PC-R 799).
Court resuned, and the Trial Judge announced that he was
prepared to rule, which he did, denying appellant’s notion (PC-
R 800).

The trial court subsequently rendered a witten order on

April 11, 2000, in which it incorporated by reference the ora
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findings it made in open court on April 7, 2000 (PC-R. 727).

The trial court nade no findings as to the bal ance of
appellant’s fifteen clains, 11, 111, 1V, V, VI, VII, VIII, |X
X, X, X, XV, XV, XVI, XVI and XVII all of which were
summarily denied w thout a hearing.

Appellant filed a motion for rehearing on April 25, 2000
(PC-R. 3018). The trial court denied this notion on May 17,
2000. (PC-R. 302). This appeal ensues.

Summary of Argunent

1. The trial court erred in denying the clains presented at the
post convi ction hearing.

2. Appellant was denied the effective assistance of counsel in
viol ation Sixth, Eight and Fourteenth Amendnents when her trial
counsel failed to devel op and present the defense of voluntary
i nt oxi cation.

3. Appellant was denied when her trial counsel failed to
| ocate and present lay witnesses to testify in mtigation at the
penalty phase.

4. The trial court erred in sunmarily denying w thout a
hearing the claimthat Ms. Wiornos was denied the effective
assi stance of counsel at the guilt phase of her trial in

violation of the Sixth, Eighth, and Fourteenth anmendnents to
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the United States Constitution.

5. Appellant was denied the effective assistance of
counsel by trial counsel’s failure to; tinely attack and
chal l enge the state’s use of simlar fact evidence al so known
as "Wllianms rule” evidence; uncover and present to the jury
the relevant crimnal past of nurder victimRi chard Ml lory;
nove for an eval uation of appellant prior to and during trial
so as to determ ne appellant’s conpetency to proceed.

6. The | ower court prevented appellant from presenting
her case during the postconviction evidentiary hearing by
refusing to keep the evidentiary hearing open so that her
counsel could obtain and present expert testinmony on the issue
of voluntary intoxication not being pursued by his trial
counsel .

7. The trial court erred in summarily denying w thout a
hearing the claimthat a breakdown in the adversary system

per United States v. Cronic, 466 U. S. 648 (1984), prevented

counsel fromrendering effective assistance and deni ed Ms.
Wior nos her rights under the Sixth, Ei ghth and Fourteenth
amendnments to the United States Constitution as well as her
rights to a reliable adversarial testing of the state’ s case.
8. M. Wiornos' trial was fraught w th procedural and

substantive errors which cannot be harm ess when viewed as a
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whol e, since the conbination of errors deprived her of the
fundamentally fair trial guaranteed under the Sixth, Eighth,
and Fourteenth amendnments to the United States Constitution.
9. The trial court erred in summrily denying wthout a
hearing the claimthat Ms. Wiornos was deni ed her rights under

Ake v. Cklahoma 105 S. Ct. 1087 (1985) when counsel failed to

obtain an adequate nental health evaluation and failed to
provi de the necessary background information to the nental
health consultant in violation of Ms. Wiornos' rights to Due
Process and Equal protection under the Fourteenth amendnent,
as well as her rights under the Fifth, Sixth, and Ei ghth
amendnments to the United States Constitution

10. Newly di scovered evidence in regards to the cri m nal
past of Richard Mallory and | aw enforcement participation in
book and nmovi e deal s establishes that Ms. Wiornos’s conviction
and sentence were in violation of the Eighth and Fourteenth
Amendnents to the United States Constitution.

11. Ms. Wiornos was deprived of his rights to due process
under the Fourteenth Anmendment as well as her rights under the
Fifth, Sixth, and Ei ghth amendnents to the United States
Constitution, because the State w thheld evidence which was
mat eri al and excul patory in nature.

ARGUNMENT |
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THE LOWER COURT’' S RULI NG DENYI NG THE TWO CLAI Ms
PRESENTED AT THE POST CONVI CTI ON EVI DENTI ARY
HEARI NG WAS ERRONEQOUS.
At the evidentiary hearing, M. Wornos presented
evi dence substantiating her clainms regarding ineffective
assi stance of counsel at the guilt and penalty phases of her
trial. Based on the testinony presented, M. Wornos was

entitled to relief.

In Stephens v. State, 748 So. 2d 1028 (Fla. 1999), this

Court reiterated the proper standard of review to be applied
when assessing ineffective assistance of counsel clains
following an evidentiary hearing. Wile normally a trial
court’s factual finding nust be based upon conpetent
substanti al evidence, an appellate court is not required to
accord particular deference to a |l egal conclusion of
constitutional deficiency or prejudice under the Strickland
test for evaluating the effectiveness of counsel. Stephens,
748 at 1028.
As this court stated in Stephens :

Yet despite this deference to a tri al

court’s findings of fact, the appellate

court’s obligation to independently review

m xed questions of fact and | aw of

constitutional magnitude is also an

extrenely inportant appellate principle.

This obligation stens fromthe appellate

court’s responsibilities to ensure that the

law is applied uniformy in decisions based
on simlar facts and that the appellant’s
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representation is within constitutionally
acceptabl e paranmeters. That is especially
critical because the Sixth Amendnent right
to assistance of counsel is predicated on
t he assunption that counsel “plays the role
necessary to ensure that the trial is fair”

St ephens, 748 So.2d at 1034

A. MS. WUORNOS WAS DENI ED THE EFFECTI VE ASSI STANCE OF COUNSEL AT
THE GUI LT PHASE I N VI OLATI ON OF HER SI XTH, EI GHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON
1. Failure to develop the defense of voluntary intoxication
A plain reading of the pertinent portions of the trial

transcript, which is contained on the record of appeal (R

2250), clearly indicates that the interaction between appell ant

and M. Richard Mallory, of whom she was convicted of

mur dering, was oriented to consunption of al coholic beverages.

Trial counsel represented to the jury in her opening
statenment that the defense would present this very type of
evi dence. Assistant Public Defender, Trish Jenkins,
appellant’s attorney, in her opening statenent to the jury,
stated as follows:

During the time she was out in the woods with
M. Mallory, her constant know edge of

i npendi ng danger was blurred by al cohol. She
was really drunk. And she apol ogizes to | aw
enforcement. |I’'mconfused. | can’t renmenber

everything. | was just so drunk.

(R. 689).
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The testinony of state witness Tyria More, who was
appellant’s roommate and |lover, simlarly established that appellant
was not only significantly inmpaired at the time of the incident but
t hat her (Moore) roommate had an extensive history of al cohol abuse
(R-969).

The testinony of state wi tness John Bonnevier, the
deputy who di scovered Richard Mallory’ s abandoned vehicle,
establi shed the presence of drinking tunblers and a hal f-consuned
bottl e of vodka (R-708).

Addi tionally Appellant testified at trial that she accepted a
drink offered to her by Richard Mallory (R 1928) in the course of
her ride with him Appellant also testified that prior to getting
into M. Mallory’s vehicle she had been drinking beer in Ft. Mers,
from where she was hitchhiking (R 1928).

Appel l ant further testified that M. Mallory bought her a six
pack of beer once they had arrived in Olando (R 1929). During the
course of the evening she had been drinking that beer (R 1933).

Despite her opening statenment as to the continuous drinking of
vodka and beer in the course of the ride with M. Mllory (R 691).
Trial counsel failed to elicit on direct exam nation any testinony
from appell ant that her actions were influenced by the amount of
al cohol she had consuned.

Trial counsel’s sole strategy of defense, was sinply to have
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appel l ant take the stand and testify. Counsel failed to elicit any
testi nony about appellant’s state of mnd; failed to support the
intoxication issue with any expert testinony; and then sinply
requested an instruction on voluntary intoxication.

Such an om ssion on the part of trial counsel was clearly
deficient and well below the standard of reasonabl e conpetence as

contenplated by Strickland. Trial counsel failed to bring to the

attention of the jury the aforenenti oned evi dence concerning the
tunbl ers and half consumed bottle of vodka; the confession and tri al
testimony of the appellant in regards to the amobunt of al cohol she
drank on the night in question and; the testinony of appellant’s
roommate’s Tyria Moore on the issue of appellant’s drinking. This
evi dence was never anmplified or enphasized in closing argunent, never
followed up with the use of an expert witness on the issue of
intoxication and the effects it would wield on the nental process,
particularly as concerns the form ng of a specific intent.

Trial counsel limted her effort in this regard to nmentioning
this issue in her opening statement and requesting and offering of an
instruction to the jury.

The trial court found that the om ssion of appellant’s
trial counsel to further pursue the voluntary intoxication
defense was a tactical decision (PC-R 818). However, there

was no joint tactical decision not to pursue it; otherw se an
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instruction on sane and the nention of it in opening argunent
woul d never have occurred.

A careful review of the testinony of the three trial
attorneys reveals that the organi zati on and managenent of the
case was at best haphazard and informal. A review of such
testinmony further reveals that nothing close to a consensus
coal esced on this issue. The testinony of Attorney Trish
Jenkins at the evidentiary hearing served to reinforce the | ack
of any possi bl e consensus necessary for a tactical decision.
Whi | e conceding that appellant was at the tinme of the crime an
al coholic, “absolutely” (PC-R 534), Attorney Jenkins
testified that she opted against this defense because, in her
experience, this was not an effective defense (PC-R 542).
Attorney Jenkins further voiced suspicion about her team
col |l eague Billy Nol as having “anot her agenda” (PC-R 538). At
a later point in her testinony, she alludes to “dysfunction in
t he defense teani (PC-R 572).

Al t hough she stated clearly her reasons for not aggressively
asserting the voluntary intoxication defense (PC-R 540), M ss
Jenkins, when questioned on this issue, testified as follows:

Q Ckay Wuld you agree, M. Jenkins, that
she had tal ked quite a bit about how nuch she
was drinking not only on the night in question,

but t hroughout her life?

A. | would say she tal ked about the fact that
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she consuned al cohol over her lifetinme, yes
Q Do you think she had a problemw th al cohol ?

A. Well, she was an al coholic, if thats what
you nean.

Q You think she was an al coholic?
A. Absolutely

(PC-R. 534).

Q So bearing that in mnd, M. Jenkins,
your concession that this was a different
case and a case you were overwhel med by,
woul d it perhaps not have been prudent to
depl oy a nore broad-based approach in terns
of the defenses you avail ed yourself of?

A. We didn't think so at that tinme and |
don’t think so now.

Q Is it your opinion that asserting the
def ense of self-defense woul d have been
i nconsistent with voluntary intoxication?

A. | think it was inconsistent with the
facts that | had available to me and the
conversations that | had with Ms. Wior nos.

Q But could not have sonebody just have

been acting in broad sel f-defense, because
of intoxication, lack the specific intent

to be guilty of first-degree nurder?

A. | guess that’s possible.

Q O is it also possible or arguabl e that
the fact that she had three different

versi ons neant the al cohol contributed to
her diffuse idea formation? But still the
basic idea was there that he attacked her?
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A. | think that’s possible, yes.

(PC-R. 542).

The attorneys did not testify that they jointly decided
not to pursue this defense; rather they expressed their
reservations to such a defense. They conceded that voluntary
i ntoxi cation was not inconpatible with self defense and that
gi ven appellant’s dire plight nade nore so by the adm ssion of
Wl liams’ Rule evidence she would have been better served with
a battery of defenses.

Attorney Mller flatly stated that he did not |ike self
def ense (PC-R 493) and that there was no question that
appel l ant drank too much (PC-R. 497). MIller further conceded,
sonewhat wistfully, that the team had no backup defense (PC-R
497) and that they could have been better organized (PCR
517). He al so conceded that appellant’s having offered vari ous
versions of the crinme could itself be evidence of intoxication
(PC-R 497). M. MIller, while stating that he did not |ike the
voluntary intoxication defense (PC-R 493), acknow edged that there
was evidence of it (PC-R 497) and that it probably woul d have been
better to have asserted it especially given that the ruling on
WIliams Rule evidence went agai nst appellant (PC-R 495). M.
MIler, when questioned, testified as follows at the evidentiary

heari ng:
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Q So your testinmony today woul d be that
Ms. Wiornos in her dire plight was in a
position to narrow her issues; that she had
nothing to gain by trying as nmany possible
i ssues as possible

A. That’'s a different question. | nean, |
think in light of the fact that the
decision on the Wlliams Rule evidence was
not decided until the mddle of the trial,
had I known at the onset hat there was
going to be...all that cane in was going to
be features of that trial, I mght have...l
m ght, with nore confidence, agree wth
your statenent.

(PC-R. 495)

M. Nolas’ testinony on the dynam ¢ of how t he defense
team strongly inpeaches any finding that the decision not to
have pursued voluntary intoxication could have been the product
of a consensus.

We did not strategize and pl an
alternatively for what would happen if the
Judge admitted the other crinmes that Ms.
Wior nos was accused of. Simlarly we
didn’t sit down and di scuss the interplay
bet ween the penalty phase evidence and the
trial phase evidence. W didn't designate
in advance who woul d be responsible for
what specific item of evidence. Obviously,
we had nyself eventually being invol ved
with the evidence at the penalty phase and
Ms. Jenkins and M. MIller primarily for
the evidence of the trial phase with nyself
doi ng sone | egal issues. But in ternms of
the witnesses thensel ves, many of those
deci sions and | would say nost of those
deci sions were made either the night before
or the norning that a specific wtness
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testified in terms of who would cross-
exam ne and in terms of who would actually
be addressi ng whatever the next w tness was
that the prosecution put on. So there was
not that...what | would view as the
necessary planning that needs to go on in
advance in any serious case, nmuch nore so
in a case of this magnitude; it was
seven...seven nurders is what we’'re talking
about .

(PC-R 613).

M. Nol as’ testinony suggests that all decisions facing the
def ense, team were made on an ad hoc basis. M. Nolas stated there
was no di scussion anong the three defense attorneys on the
i ssue of intoxication and that, but for his efforts, there
woul d not have even been a jury instruction requested on
voluntary intoxication (PC-R 605).

The aforenentioned testi mony shows that M. MIler and
M ss Jenkins recogni zed that not only was vol untary
I ntoxication a valid defense it was, given the dire plight of
appel lant’ s case, even nore appropriate. Both attorneys al so
acknow edge the strong evidence there was of appellant’s having
been intoxicated at the tine of the incident.

There is no testinmony by any of appellant’s three trial attorneys
that they conferred and jointly agreed not to pursue voluntary
I ntoxi cation. The evidence supports a nore |likely scenario that Ms.

Jenki ns, who seens to admt the efficacy of such a defense,

unilaterally decided to forego the defense even though she nentioned
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it in her opening statenent (R 689) and requested an instruction on
it. This om ssion was hardly the product of a consensus but rather
t he byproduct of confusion.

As a matter of law, the failure to nore fully explore
and devel op the defense of voluntary intoxication is a facially
sufficient claimwhere, as here, there is independent evidence
of intoxication to the crinmes charged, which are specific

i ntent offenses. See Johnston v. Dugger, 583 So. 2d 657 (Fla

1991); Flores v. State, 662 So. 2d 1350 (Fla 2d DCA 1995).

According to Linehan v. State, 476 So. 2d 1262 (1985),

voluntary intoxication is an affirmative defense which requires
appellant to come forward with evidence of intoxication at the
time of the offense sufficient to establish that he or she was
unable to formintent necessary to commt the crinme charged.
Trial counsel failed to introduce actual evidence of

i ntoxication at the time of the offense. An inference or
suggestion of intoxication is certainly not sufficient to
establish a voluntary intoxication defense. Trial counsel was
I neffective because, as denonstrated through the testinony of
t he numerous witnesses at the evidentiary hearing, trial
counsel had, or should have had, this evidence at their

di sposal and failed to utilize it.

The prejudice of this omssion is additionally strong
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because the defense team was faced with a ruling by the tri al
court that evidence of the other crimes could be admtted.
Accordingly, it found that its sole affirmative defense - that
of self defense - was accordingly destroyed. Because her

def ense team had no alternative defense, appellant’s chances
for either acquittal or a life sentence were effectively
dashed.

Counsel failed to investigate or present the avail able
evi dence of actual al cohol consunption and intoxication on the
ni ght of the offense, and therefore failed to effectively argue
t hat defense. Considering the fact that there was no ot her
vi abl e defense avail abl e based on the information in tri al
counsel's possession, counsel's failure to investigate the
voluntary intoxication defense was sinply inexcusable. See

M ddl eton v. Dugger, 849 F.2d 491, 494 (11th Cir. 1988) (no

strategic reason for failure to investigate was "contrary to

prevailing professional nornms."”) Kinmmelman v. Morrison, 477

U.S. 365, 385 (1986); Cunninghamyv. Zant, 928 F.2d 1006, 1016.

Where, as here, counsel unreasonably fails to investigate and prepare,
the appellant is denied a fair adversarial testing process and the

proceedi ngs' results are rendered unreliable. See, e.qg., Kimelmn v.

Morrison, 477 U. S. 365, 384-88 (1986) (failure to request discovery

based on m staken belief state obliged to hand over evidence);
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Henderson v. Sargent, 926 F.2d 706 (8th Cir. 1991)(failure to conduct

pretrial investigation was deficient performance); Chanbers v.

Armont rout, 907 F.2d 825, (8th Cir. 1990)(en banc) (failure to

i nterview potential self-defense witness was ineffective assistance);

Code v. Montgonery, 799 F.2d 1481, 1483 (11th Cir. 1986) (failure to

i nterview potential alibi wtnesses).

Had counsel perfornmed effectively, there is a reasonable
probability that the outcome would have been different -- that is,
that M. Wiornos woul d have been convicted of a | esser offense, rather
than first-degree nurder, and would not now be facing execution.
Accordingly it is evident that trial counsel was ineffective in
failing to assert voluntary intoxication and that such a failure
prej udi ced appellant. M. Wiornos is entitled to Relief.

B. MS. WUORNOS WAS DENI ED THE EFFECTI VE ASSI STANCE OF COUNSEL AT THE

SENTENCI NG PHASE OF HER TRI AL I N VI OLATI ON OF THE SI XTH, EI GHTH,

AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON

1. Failure to present lay mtigation wtnesses

Appel | ant was denied the effective assistance of counsel
at the sentenci ng phase of her capital trial. Counsel's
failure to investigate and prepare directly resulted in
appel lant’ s death sentence. Further, counsel failed to
di scover and use significant mtigation evidence w thout which
no i ndividualized consideration of appellant could occur. Had

counsel adequately prepared and discharged their Sixth
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Amendnment duties, overwhelm ng mitigation evidence would have
been presented and woul d have precluded a sentence of death.
Proper investigation and preparati on would have resulted
i n evidence establishing an overwhel mi ng case for |life on
behal f of Ms. Wiornos and would have, at a mninmum delivered
the six necessary votes for a jury recomendation of life. The
di fference between the crazed, female serial-killer caricature
presented at trial and the fully fleshed and humani zed Ail een
Carol Wiornos, a woman with a tragic life story, whose nenta
heal th probl ens woul d have come to |ight had counsel properly
prepared, is startling. Had counsel properly prepared, the
judge and jury could have known the real person. Had counsel
provi ded the nmental health experts who testified at the penalty
phase with this critical information, and with the overwhel m ng
evi dence of her abusive and harsh upbringi ng, appellant woul d
have been spared the death sentence.

In Strickland, 446 U. S. 668 (1984), the Supreme Court held

that counsel has "a duty to bring to bear such skill and
know edge as will render the trial a reliable adversari al

testing process.” 466 U S. at 688. Strickland requires a

appel lant to plead and denonstrate: (1) unreasonable attorney
performance, and (2) prejudice. M. Wornos has satisfied

each.
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Def ense counsel nust al so discharge very significant
constitutional responsibilities at the sentencing phase of a
capital trial. The Suprenme Court has held that in a capital
case, "accurate sentencing information is an indispensable

prerequisite to a reasoned determ nati on of whether a appell ant

shall live or die [nmade] by a jury of people who may have never
made a sentencing decision." Geqgg v. Georgia, 428 U.S. 153,
190, (1976) (plurality opinion). In Gregg and its conpanion

cases, the court enphasized the inportance of focusing the
jury's attention on the "particularized characteristics of the

i ndi vi dual appellant.” 1d. at 206. See also Penry v. Lynaugh,

109 S. Ct. 2934 (1989); Roberts v. Louisiana, 428 U S. 325

(1976); Whodson v. North Carolina, 428 U.S. 280 (1976). The

state and federal courts have expressly and repeatedly held
that trial counsel in capital sentencing proceedings has a duty

to investigate and prepare available mtigating evidence for

t he sentencer's consideration, object to inadm ssible evidence

or improper jury instructions, and nake an adequate cl osing

argunent. Harris v. Dugger, 874 F.2d 756 (11th Cir. 1989);

Evans v. Lewis, 855 F.2d 631 (9th Cir. 1988); Stephens v. Kenp,

846 F.2d 642 (11th Cir. 1988); Tyler v. Kenp, 755 F.2d 741, 745

(11th Cir. 1985); Blake v. Kenp, 758 F.2d 523, 533-35 (11th

Cir. 1985). Trial counsel here did not neet these rudi nentary
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constitutional standards. Testinony was presented at the
evidentiary hearing regarding trial counsel’s failure to cal
|l ay wi tnesses at the penalty phase.

Sydney Shovan, a 39 year-old plunber and resident of
Gayl ord, M chigan, grew up two bl ocks away from appel |l ant (PC-
R. 312). He testified as to his know edge that appellant grew
up with her grandfather and grandnother, whom he had assuned
were her parents, along with her sister/aunt Lori G ody and
brot her/uncle, Barry Wiornos (PC-R 312). M. Shovan lived in
close proximty to appellant, attended the same school as her,
and rode the same school bus (PC-R 313). He testified as to
hi s knowl edge of appell ant being severely abused by her
grandf ather (PC-R. 314) According to this w tness, appellant
al ways had brui ses on her arms, cheek and chin (PC-R 314).
This witness professed know edge of appellant being sexually
active with her brother, Keith (PC-R 315-317). M. Shovan
also testified as to appellant being forced to cut a wllow
tree switch with which her grandfather would beat her. (PCR
317). Further, M. Shovan al so knew of sexual abuse suffered
by appellant and how it was common know edge in the
nei ghbor hood t hat appell ant and her brother were sexually
active with each other (PC-R 317). He had heard Keith being

t eased about having sex with his sister, appellant (PC-R 318).
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On this issue, M. Shovan further testified that he had heard
an adm ssion from Keith Wiornos that both he and his sister had
sex after having become extrenely drunk (PC-R 319).

According to this w tness, appellant’s pregnancy, which
occurred when she was fifteen, was common know edge in the
nei ghbor hood and he was personally aware of it as well (PC-R
341). He did not have further contact with appellant until
after the onset of her latter teen years (PC-R 343).

Fol | owi ng appellant’s arrest for first-degree murder, this
W tness was contacted by novie producers, yet he was never
contacted by any of appellant’s |lawers fromthe public
defender’s office (PC-R 345).

Cynt hia Jane Dol mage, a nurse from M chi gan and the sister
of Sydney Shovan, Toni Nazar and Marlene Smth, testified as to
her knowl edge of appellant’s abusive chil dhood (PC-R 346).

Ms. Dol mge stated that she lived two houses down from
appel l ant and saw her grow up with what she assunmed to be
appel l ant’ s not her and father but whom she |ater |earned to be
appel I ant’ s grandfat her and grandnot her (PC-R. 347). She
attended school with appellant but was one grade ahead of her
(PC-R. 348). She described the character of the nei ghborhood
i n which she and appell ant grew up as being rural and cl ose-

knit, consisting of dirt roads and being |located well far from
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t he bustling nmetropolis of Detroit (PC-R 349). Appellant would
often tell her that she was going to get a whi ppi ng when she
got home and that appellant was required to pick a branch off a
wllowtree for such purposes (PC-R 351). M. Dol nage
recal |l ed appellant as saying that the big branches were

pref erabl e because they tended to hurt |ess than the smaller
ones (PC-R 3501).

Ms. Dol mage further testified that appellant would
frequently exit her house via the bedroom wi ndow so as to avoid
passi ng her grandfather whom she apparently feared (PC-R 352).
Ms. Dol mage woul d actually hear the sounds of the whippings
whi ch were adm ni stered to appellant by her grandfather (PC-R
352). She described them as being a “whoosh” sound (PC-R
352). Ms Dol mage also testified as to an elderly neighbor of
t he name Potlock. (PC-R 354). Potlock lived in a run-down
house and had a reputation for being an unsavory character (PC-
R. 355). Ms. Dol mage stated that M. Potlock had i nmpregnated
appellant (PC-R 357). This witness further testified as to
being at a party at appellant’s house where appellant, in a
state of al cohol -induced stupor, confided that her brothers had
sex with her (PC-R 360). According to Ms. Dol nage’s
testinmony, the sister of appellant, Lori G ody, who had

testified at the original penalty phase hearing that appell ant
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had come forma normal and stable home, threw water on

appel lant after she said this (PC-R 312-345). M. Dol nage
testified that no one fromthe public defender’s office ever
contacted her (PC- R 363).

Mar|l ene Annette Smith, a sibling of the previous two
Wi tnesses, testified that she was a chil dhood friend of
appellant (PC-R 378). Additionally, Ms. Smth testified that
appel l ant’ s grandfather would often beat appellant (PC-R 380).
She also testified that Barry Wornos, a sibling of appellant,
who the state called at the first penalty phase to bolster its
claimthat appellant grew up in a normal stable househol d, was
sel dom present in the Wiornos household at the time appell ant
was growing up (PC-R 386). M. Smth wtnessed the
af orenmenti oned di scl osure of appellant regardi ng her brother
Keith having sex with her and she recalled the presence of M.
Pot |l ock whom she descri bed as “creepy” (PC-R 391). Further,
Ms. Smith recalled appellant frequently staying at M.

Potl ock’ s canper (PC-R 393).

Ms. Smth was two years ol der than appell ant and confirned
accounts of the beatings which her siblings recounted (PC-R
381). She al so corroborated accounts of appellant selecting a
tree branch with which she woul d be beaten and having a

preference for the small er kind because they would tend to hurt
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l ess (PC-R. 382). M. Smith testified that, from her vantage
poi nt she woul d hear appellant bei ng whi pped and t hat
appel l ant’ s grandfather was a physically-inposing man ( PC-

R 382). Ms. Smth testified that at the tine she w tnessed

t hese beatings, appellant was no older than thirteen years-of-
age. She also testified that appellant confirnmed accounts to
her of these beatings as they snoked cigarettes together (PC-R
385).

Also, Ms. Smith testified as to the incident at the party
where appellant, intoxicated and curled up in a fetal position,
bl urted out how her brother Keith had sex with her and how Lori
Grody, appellant’s aunt/sister, threw water in the face of
appel | ant when she nade this assertion (PC-R 387). As to the
Pot | ock household, Ms. Smth testified that it was a very
strange and eerie environnent, one which appell ant would
frequent (PC-R 393).

Toni Nazar, a sibling to the previous w tnesses, who al so
grew up in the appellant’s nei ghborhood, next testified (PC-R
409). Ms. Nazar testified that she was enpl oyed by the
Potl ocks as a housekeeper and a care-giver to Ms. Potl ock, who
was afflicted with cancer (PC-R 410). Although her direct
contact with appellant was conparatively |limted, M. Nazar did

of fer valuable insight into the character of the Potl ock
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househol d by virtue of her enploynent there (PC-R 412). She
testified that M. Potlock had very strange habits such as
hangi ng senen-filled condons upon the shower rod in his

bat hroom (PC-R 412). She also testified as to seeing hard-
core pornography in the Potlock household. It was displayed
and shown to all the children in the neighborhood (PC-R 412).

The witness’ parents did not have a turntable (record-
pl ayer) so she would utilize the one owned by the Potlock’s
(PC-R 413). M. Potlock woul d encourage her to dance when she
pl ayed al buns at his house and | eered at her accordingly (PC-R
413). This witness would see wonen go to the back of the honme
and woul d hear strange sounds in the nature of npbans emanati ng
formthe rear of the house, presumably evidencing sexual
activity (PC-R 414).

A friend of appellant during her teenage years, Dawn
Botkins testified that she knew appellant fromthe age of 15
(PC-R 430). M. Botkins testified that she had been contacted
by Trish Jenkins and that she had been ready, willing and able
to testify on behalf of Ms. Wiornos but that she was never
called as a witness (PC-R 433).

Ms. Botkins stated that all the kids in Troy, which was
where she and appellant grew up, used to congregate at a

| ocati on known as the “pits” (PC-R 434). Ms. Botkins
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recall ed an incident where appellant was essentially dunped
froma noving van, fell badly on her head and was left with no
one attenpting to tend to her (PC-R 435). She also recalled

t hat appell ant had been drinking excessively one night while in
t he conmpany of a gentleman friend and woke up with dried senen
on her (PC - R 436). Appellant had been repeatedly raped (PC
- R 436).

Ms. Botkins testified as to a party that occurred at
appel l ant’ s house when her grandparents were out of town and a
squabbl e ensued between appellant, Barry Wornos and Lor
Grody, and as a result of the argunent, appellant was thrown
out of the house into the cold snow (PC - R 438). Appellant
remai ned out of the house and out of sight for at |east two
days (PC-R 439). According to this witness, appellant used to
sleep in the woods. (PC - R 440). She would stay at the
w t nesses’ house or, she would stay in cars (PC - R 440).
Eventual Iy, appellant hitchhiked to Florida because she was
tired of freezing and seeking places to stay (PC-R 441).
According to Ms. Botkins, appellant constantly used drugs,
specifically downers and THC (PC-R. 442). M. Botkins and
appel lant would hitchhike to a place in Detroit known as
Hawt hor ne Park where they would buy and use drugs (PC-R 442).

This was known as Seven-M | e Road, and this witness recalled it
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as actually being quite dangerous (PC - R 442).

In dismssing ClaimXl, the claimthat appellant’s trial
attorneys were ineffective in failing to call lay w tnesses,
the court noted that appellant’s lawers did call three expert
psychiatric witnesses (PC-R 807).

As to the failure of appellant’s attorneys to call the
mtigation witnesses who testified at the evidentiary hearing,
the court ruled orally as foll ows:

Adm ttedly, it m ght would not have
hurt to have called the brother and the
three sisters, but | do find that
overwhel m ng...the aggravation evi dence
presented to the jury was overwhel m ng and
as to the allegation of ineffective counsel
at the penalty phase for failing to cal
lay witnesses in addition to the three
psychiatric type of experts that were
called, I do find beyond cl ear and
convincing, to the point of beyond al
reasonabl e doubt, that the defense has
failed to show prejudice to the extent that
t here woul d have been a reasonabl e
probability and Iikelihood that the results
woul d have been different if those |ay
wi t nesses had been called at the penalty
phase.

(PC-R. 813)

The trial court ruling further held:

Addressing the Ground 11 that was raised,

t hat would be the penalty phase argunent
that the three trial attorneys of ©Ms.
Wiornos were ineffective by not calling |ay
Wi t nesses, the court does note that three
expert psychiatric type of wi tnesses were
called....l believe they were al
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psychol ogi sts, but they were psychiatric
type of expert wtnesses that were called
on behalf of Ms. Wiornos and to sone extent
they did relay sonme of Ms. Wiornos’
chi |l dhood background and hi gh school
background, though possibly it m ght have
been nore dramatic to the jury possibly to
have sone of her chil dhood or high schoo
friends come in and testify to her
backgr ound.

(PC-R 819)

The trial court, however, ignored the fact that the state
attorney presented two lay wi tnesses, Barry Wiornos and Lori
Grody, the uncle and aunt of appellant who testified that her
chil dhood and upbringing were stable and normal (R 3513). The
af orementi oned witnesses woul d have been critical to rebutting
this testinmony. Aside from applying a nonexistent hybrid
standard of “clear and convincing to the point of beyond
reasonabl e doubt,” the trial court fails to base its denial on
anything other than speculation that the |ay w tnesses coul d
not have outwei ghed the aggravation witnesses. It failed to
base its denial of this claimupon any evidence adduced at the
heari ng.

Attorney Trish Jenkins testified as to going to M chigan
but could not recall all the people to whom she spoke. She
could only recall Dawn Botkins and was unable to call her

because of “dysfunction in the defense teani (PC-R 572).

Attorney Billy Nolas openly stated that he felt the
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efforts of appellant’s defense team were abjectly deficient in

not | ocating and subpoenaing lay mtigation w tnesses. (PC R

619) .
| mean as | sit here today, | renenber
standi ng before the jury at the penalty
phase saying, all we ve got here is
psychol ogi sts opi nions about test. What
ki nd of defense is that?

(PC-R. 619).

Appel  ant woul d urge this court to find in light the

af orementioned testinony, that both prongs of Strickland have

been met and that she is entitled to relief on this claim
ARGUMENT |

THE TRI AL COURT PREVENTED APPELLANT FROM
PRESENTI NG HER CASE DURI NG THE
POSTCONVI CTI ON EVI DENTI ARY HEARI NG BY
REFUSI NG TO KEEP THE EVI DENTI ARY HEARI NG
OPEN SO THAT HER COUNSEL COULD OBTAI N AND
PRESENT EXPERT TESTI MONY ON THE | SSUE OF
VOLUNTARY | NTOXI CATI ON NOT BEI NG PURSUED BY
H S TRI AL COUNSEL.

Prior to the commencenent of the evidentiary hearing, the
trial court denied a notion by the defense to keep open the
hearing for purposes of calling an expert to exam ne the
appel l ant and offer testinony on the court as to claimone,
i.e. the condition of the defendant on the night in question

and whet her voluntary intoxication mght have been a suitable

defense (PC-R 3012). Postconviction Counsel for the defense

- 46-



had stated that he had visited his client four tinmes since his
assum ng her case and cited privileged matters as causing the
inability to having his client exam ned prior to this tine
(PC-R 3014).

The court’s obdurate refusal to grant a continuance
deni ed appel |l ant an adequate evidentiary hearing. The court
granted a hearing on the claimthat defense counsel was
ineffective for not presenting nore evidence on the issue of
vol untary intoxication
However, the court denied appellant the ability to present
evi dence regarding these issues because the court refused to
keep the hearing open for the presentnent of such expert
testimony. As a result, appellant was not able to present
i nperative evidence at his evidentiary hearing.

Because the court denied appellant additional time, she
was able to present only a portion of the avail able evidence
her postconviction counsel should have presented at the
evidentiary hearing regarding the voluntary intoxication
claim

The court’s refusal to grant additional tine for the
evidentiary hearing denied appellant a full and fair
evidentiary hearing because the court denied her the

opportunity to present evidence needed to establish ClaimlA.
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Accordingly, this Court should remand the case for a full and

fair evidentiary hearing. See e.g. Provenzano v. State, 751
So.2d 37, 40 (Fla. 1999)(“the goal of this proceeding is to
seek the truth. The nmere potential for delay should not
divert us fromthis goal, especially in light of the severity
of the punishnent in this case.”).

Appel | ant would urge this court to find that an abuse of
di scretion occurred and remand the cause back to the trial
court so as to give her the opportunity to present expert

testimony in support of the claim
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ARGUMENT | 1|
THE TRI AL COURT ERRED I N SUMVARI LY DENYI NG
W THOUT A HEARI NG THE CLAI M THAT MsS. WJORNOS
WAS DENI ED THE EFFECTI VE ASSI STANCE OF COUNSEL
AT THE GUILT PHASE OF HER TRI AL I N VI OLATI ON OF
THE SI XTH, EI GHTH, AND FOURTEENTH AMENDNMENTS
Al t hough the | ower court granted an evidentiary hearing
on
two clains, the court summarily denied wi thout a hearing the
remaining fifteen claims. In so doing, the court erred.
A Rule 3.850 litigant is entitled to an evidentiary
hearing on a notion for relief unless (1) the notion, files
and records in the case conclusively shows that the prisoner

is entitled to no relief or the (2) notion or particular

claims are legally insufficient. See Patton v. State, 2000 WL

1424526 (FLA) Septenber 28, 2000.

As shall be argued with particularity in the body of this
brief, legally sufficient clains were asserted by appellant in
his motion for postconviction relief. Yet the trial court
fails to sufficiently explain its reasons for summrily
denyi ng each claimw thout the benefit of a hearing.
Consequently its order is far below any threshold of |egal

acceptability. See Patton v. State, 2000 W. 1424526 (Fl ori da,

Sept enber 28, 2000).

In Allen v. Butterworth, 756 So. 2d 52 (Fla. 2000), the
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Suprenme Court of Florida held that in addition to the
unnecessary delay and litigation concerning the disclosure of
public records, another major cause of delay in postconviction
cases as the failure of the circuit courts to grant
evidentiary hearings when they are required. |d. at page 32.

The Suprene Court of Florida in its proposed anmendnents
to Florida Rules of Crimnal Procedure 3.851. 3.852 and 3.993
(no SC96646) (4/14/00) states:

“Anot her i nportant feature of our proposal
is the provision addressing evidentiary
hearings on initial postconviction notions.
As previously noted we have identified the
deni al of evidentiary hearings as the cause
of unwarranted delay and we believe that in
nost cases requiring an evidentiary hearing
on initial postconviction notions will
avoid that delay” 1d at page 9.

See also Mordenti v. State, 711 So.2d 30 (Fla. 1998)

Accordi ngly, appellant requests this Court to order an
evidentiary hearing on her claims. Her clains involve issues
requiring full and fair Rule 3.850 evidentiary resolution. See,

e.g., Heiney v. Dugger, 558 So. 2d 398 (Fla. 1990); Mason v. State,

489 So. 2d 734 (Fla. 1986).
Sone fact-based postconviction clains by their nature can

only be considered after an evidentiary hearing. Heiney v. State,

558 So.2d 398, 400 (Fla. 1990). "The need for an evidentiary hearing

presupposes that there are issues of fact which cannot be
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concl usively resolved by the record. When a determ nati on has been
made that a appellant is entitled to such an evidentiary hearing (as
in this case), denial of that right would constitute denial of al

due process and could never be harmess.” Holland v. State, 503

So. 2d 1250, 1252-53 (Fla. 1987). "Accepting the allegations. . . at

face value, as we nust for purposes of this appeal, they are

sufficient to require an evidentiary hearing." Lightbourne v.

Dugger, 549 So.2d 1364, 1365 (Fla. 1989). (Enphasis added)
Appel | ant has pl eaded substantial, factual allegations which go

to the fundanmental fairness of his conviction and to the

appropri ateness of his death sentence. "Because we cannot say that

the record conclusively shows appellant is entitled to no relief, we

must remand this issue to the trial court for an evidentiary

hearing." Denps v. State, 416 So.2d 808, 809 (Fla. 1982).

As in Hoffman, this Court has "no choice but to reverse the
order under review and remand," 571 So.2d at 450, and order a
conpl ete evidentiary hearing on appellant’s 3.850 cl ai ns.

Here in addition to summarily denying this claim the
trial court failed to provide any explanation for this denial.
Inits April 7, 2000, oral findings made on the record at the
concl usion of the evidentiary hearing, (which findings were
i ncorporated by reference into the subsequently-rendered

written order,) the trial court nade no nmention nuch | ess
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findings as to the bal ance of appellant’s fifteen clains: |1I;

s TV, Vv, Ve, VL, VELE; X X X, XELE XEV; XV, XV
XVI;and; XVil, all of which were sunmarily deni ed without a
hearing. Its order is confined exclusively to stating its

reasons for the denial of the two clains upon which a hearing

was ordered. On this basis alone, remand of this cause is

necessary with directions to the trial court to conduct an

evidentiary hearing on the bal ance of appellant’s nost

meritorious clains.

A. APPELLANT’ S RI GHTS UNDER DUE PROCESS AND THE SI XTH, EI GHTH AND
FOURTEENTH AMENDMENTS WERE VI OLATED THAT I N TRI AL COUNSEL WAS
| NEFFECTI VE I N FAI LI NG TO CHALLENGE THE STATE'S USE OF SI M LAR
FACT EVI DENCE ALSO KNOWN AS "W LLI AMS RULE” EVI DENCE.

On August 5, 1991, the state attorney filed a “Notice of

Simlar fact Evidence” pursuant to the law set out in WIllianms

v. State 110 So. 2d 654 (Fla. 1959) which case generally

provi des for enumerated circunstances in which a prosecution

of one crinme will be permtted to introduce evidence of other

bad acts(R 4142).

In this notice the state announced its intent to

i ntroduce evidence of six other crinmes confessed to by the

appel lant; David Spears in Citrus County, June 1990; Charles

Car skaddon in Marion County, June 1990; Peter Sienms presumably

in Florida, June 1990; Troy Burress in Marion County 1990;
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Ri chard Hunphreys in Marion County, Septenber 1990; G no
Antoni o in Dixie County, November 1990.

Five nonths later, on January 3, 1992, days before the
comencenent of actual trial, defense counsel filed a notion
in limne seeking to suppress the introduction of this simlar
fact evidence into the trial (R 4416). Due to the late filing
of this notion in |imne, the actual hearing on this matter
did not occur until January 17,1992 (R-1138) when the trial
was under way.

The late filing of such a significant notion clearly fell
bel ow t he range of reasonably conpetent assistance of counsel.
The predicanment created by trial counsel’s late filing of this
notion in |imne created several serious and harnful
consequences which bore adversely upon appellant’s prospect
for receiving a fair trial.

Appel | ant was denied a proper pretrial evidentiary
hearing and proffer of the actual testinony. Instead, the
court - intent on throttling through the trial on a two week
time period - hastily accepted second hand summati ons of what
the Assistant State Attorney expected the evidence to be (R
1138-1171). Defense counsel urged the court to consider that,
because the evidence had to be supported by quantum proof, the

state should be required to present the actual evidence and
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its testinony at a hearing held by the court (R 1174).
Def ense counsel even conceded that a pre-trial hearing
woul d have been appropriate. The transcript provides in
pertinent part:
“ We would submit that before Your Honor
entertains the WIllians Rule issue, Your
Honor shoul d conduct a hearing at which M.
Danore (the assistant state attorney)
will be required to prove everything he has
told you....about all you have is in an
oral proffer and you have not a sufficient
guantum of evi dence before you on which to
rul e’

(R 1174-75)

By even his own adm ssion, defense counsel’s late filing
of the notion in limne forced the court to hear this
monumental Iy inmportant notion in the course of trial and after
def ense attorneys had already made their opening statenent.
This delay restricted argunents, if any, to be nade agai nst
the adm ssion of the simlar fact evidence because appellant’s
attorney had al ready made her openi ng argunment and had
commtted to and disclosed her strategy.

Def ense counsel al so states:

“Cases usually, since nost trial courts,
t he decisions that they nmake with regard to
t hat evidence often times has a pretrial
hearing on it, nost Judges are not in a
posture that Your Honor is in, having to

decide this in the mddle of trial.”

(R 1177)
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On Decenber 27, 1991, the state attorney filed, what it
entitled, a nmotion in limne for a ruling as to the
adm ssibility of WIllianms Rule evidence (R 4398).

It is noted in the state’s notion that the defense had,
as of the date of its filing, filed no objection or responsive
pl eading to the State’s Notice of WIllians Rule testinony (R
1439). It was ineffective assistance of counsel in failing to
have anticipated the likely or attenpted use of these other
crimes and to have not filed an earlier notion in limne. By
failing to have filed and argued the notion in limne in a
nore tinmely matter, defense counsel restricted as to
effectively determ ning the nost adept defense strategy for
t he case.

Trial counsel did not investigate nore throughly the
background i nformation on the victinms, the crinmes thensel ves
and other matters related thereto. Trial counsel was |ess
t han prepared for the task of cross examning a total of 34
Wi t nesses who testified, not on the Mallory nurder, but on six
ot her nmurders. Having not deposed these wi tness, appellant’s
trial counsel was essentially discovering this aspect of the
case for the first tine as the information unfol ded at trial.

The Florida Suprene Court in affirmng the appellant’s

j udgnment and sentence in Miornos v. State, 644 So. 2d 1000,
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(Fla. 1994) strongly inferred defense counsel’s of
i neffectiveness when it wote:

“Wiornos al so conpl ai ns that she was not

af forded proper pretrial discovery
regardi ng evidence the State intended to

i ntroduce pursuant to the rule of |aw
established in Wllianms v. State 110 So. 2d
(Fla. 1959). This evidence related to sone
of the other nurders wi th which Wornos was
charged. On this point, the trial court
concl uded that Wiornos’ counsel either had
been afforded the discovery in question or
had failed to exercise opportunities to
review or copy file materials. The record
provi des sufficient support for this
conclusion. While Richardson affords nuch
to the defense, it does not nean the State
must perform the defense’s discovery for

it. In sumwe find no discovery violation
here that would have required a Ri chardson
hearing in the first instance.”

Id. at 1006.

Had a nore tinely hearing been schedul ed and the notion
in limne argued in a nore tinely fashion, at |east in advance
of the trial, the appellant could have contenpl ated her trial
and defense strategy in a nore informed nmanner. She could
have been aware of such vitally inportant aspects of the
state’s case such as the nature and extent of the gunshot
wounds on the other victims, the testinony concerning the
condition in which their abandoned vehicles were found and
ot her prejudicial evidence such as the carrying of Bibles in

Si ens car.
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Because defense counsel was ineffective in failing to
obtain a pretrial determ nation of the WIllianms Rule Issue,
they effectively dooned whatever prospect for success self-
def ense m ght have had. Stated another way, the tactical
deci sion by appellant’s trial counsel to assert a theory of
self defense was made in a vacuum because the defense failed
to have first settled the possibility of having to assert this
t heory am dst the evidence of the other nurders.

In its argunents to the court urging the adm ssion of

evidence of simlar facts, the state attorney argued as

fol | ows:
“Judge, in this particular case what we can
establish is a pattern by this appellant of
intentional killing along the highways of
the State of Florida. It goes specifically
to her self-defense argunent.”

(R 1147).

In Wiornos v. State, 644 So. 2d 1000 (Fla. 1994), the

Fl orida Supreme Court in affirmng on direct appeal
appel l ant’ s judgnment and sentence hel d:
The state relied on simlar fact evidence
to rebut Wiornos’ claimregarding her |evel
of intent and whet her she acted in self
def ense. This was a proper purpose under
the WIllianms rule.
Id at 1006-07.

Effectively then the Supreme Court affirmed adm ssion of
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the WIllianms rule evidence on a ground, self defense, which
t he defense divulged and commtted to prior to the argunment on
whet her to admit simlar fact evidence.

Unquestionably the delay in filing the notion in |imne
ceded a major tactical advantage to the state. Had the
appel l ant been able to properly consider her trial strategy
with all of the inportant factors avail able, she m ght well
have been better advised to decline asserting self defense and
i nstead focus on voluntary intoxication.

Due to trial counsel’s failure to resolve the simlar
fact evidence issue in advance of the trial’s conmencenent, it
was forced to commt to the self defense theory and
effectively ensured the state’s success in presenting to the
jury evidence of six nurders.

Because of their late filing of a notion in |imne on the
issue of WIllianms Rule evidence, the defense was in a position
of only having been able to depose five of sone 34 state
Wi t nesses who testified at trial.

Def ense counsel Billy Nolas, in a sidebar stated:

To tell you the truth a ot of this Marion
County stuff we've never had access to.

(R 1242).
The om ssion by trial counsel in not deposing these

w t nesses and di scovering the sum and substance of their
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testinmony prior to trial fell clearly outside the range of
reasonably conpetent professional assistance.

Because appellant's trial attorneys counsel ed her w thout
the benefit of discovering the WIllians rule evidence agai nst
her, appellant's decisions and elections in regards to her
trial strategy were critically flawed.

The content of the testinony of the aforenentioned
undeposed witnesses related to critical areas such as the
nature of and nunmber of gunshot wounds, the |ocation of their
wounds, and the general condition of their bodies and
abandoned vehicles. Such information would have been critical
to both the appellant and trial attorneys in deciding upon a
def ense strategy. |If such discovery had been known prior to
the commencenent of trial, this surely would have altered the
deci sion by appellant to center her defense upon the doctrine
of sel f-defense.

Pamela MIIls, the foreman of the jury, stated subsequent
to the trial that the presence of these other crinmes being
adm tted agai nst the appellant greatly di m nished the chances
of her keeping an open m nd towards the prospect of acquittal
or towards the prospect of considering the defenses asserted
on behalf of the appellant.

VWhere, as here, counsel unreasonably fails to investigate
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and prepare, the appellant is denied a fair adversari al
testing process and the proceedi ngs' results are rendered

unrel i abl e. See, e.0., Kimelmn v. Mrrison, 477 U.S. 365,

384-88 (1986) (failure to request discovery based on m staken

belief state obliged to hand over evidence); Henderson v.

Sargent, 926 F.2d 706 (8th Cir. 1991)(failure to conduct

pretrial investigation was deficient performance); Chanbers v.

Arnmontrout, 907 F.2d 825, (8th Cir. 1990)(en banc) (failure to

interview potential self-defense witness was ineffective

assi stance); N xon v. Newsone, 888 F.2d 112 (11th
Cir.1989)(failure to have obtained transcript witness's
testinmony at co-appellant's trial was ineffective assistance);

Code v. Montgonery, 799 F.2d 1481, 1483 (11th Cir. 1986)

(failure to interview potential alibi wtnesses).
To produce a just result, effective assistance requires
an attorney to investigate all reasonable sources of evidence

whi ch may be hel pful to the defense. Strickland, 466 U.S, at

691. Counsel’s strategic choices made after thorough

i nvestigation of |aw and facts relevant to plausible options
are not usually ineffective. However, if counsel fails to

i nvestigate before adopting a strategy, and that failure
results in prejudice to the appellant, counsel’s failure is

i neffective assi stance. No tactical notive can be attri buted
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to an attorney whose om ssions are based on ignorance, or on
the failure to properly investigate or prepare. Through

di sinterest, abdication of duties, and conflict of interest,
counsel failed to investigate and prepare for Aileen Wornos’
guilt phase. Aileen Wiornos’ death sentence is the resulting
prejudice. There is a reasonable probability that the guilt
woul d have resulted in a conviction of a |lesser included

of fense such as mansl aughter or second degree nurder if the
trial strategy had been based on nore thorough preparation and

had been presented to the jury. Strickland, 466 U. S. at 694.

There is, as a result of trial counsel’s om ssion, certainly a
reasonabl e probability that but for such om ssions the outcone of the
trial would have been different.

That the jurors - as a result of this omssion - were allowed
to consider evidence of other crinmes indubitably and greatly
i nfluenced the verdict and effectively underm ned confidence in the
outcome. Remand for an evidentiary hearing in this claimis

war r ant ed.

B. APPELLANT" S RI GHTS UNDER DUE PROCESS AND THE SI XTH, EI GHTH AND
FOURTEENTH AMENDMVENTS WERE VI OLATED I N THAT HER TRI AL ATTORNEYS
VWERE | NEFFECTI VE | N FAI LI NG TO UNCOVER AND PRESENT TO THE JURY
THE RELEVANT CRI M NAL PAST OF MJURDER VI CTI M Rl CHARD MALLORY.

In Strickland v. Washington, 466 U.S. 668 (1984), the United
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States Suprene Court held that counsel has "a duty to bring to bear
such skill and knowl edge as will render the trial a reliable

adversarial testing process.” Strickland requires a defendant to

pl ead and denonstrate both unreasonabl e attorney performance and
prejudice to prevail on an ineffective assistance of counsel claim
Id. In this claim M. Wlornos has fulfilled each requirenent.

"One of the primary duties defense counsel owes to his client
is the duty to prepare hinself adequately prior to trial.” Magill V.
Dugger, 824 F.2d 879, 886 (1l1th Cir. 1987); "pretrial preparation,
principally because it provides a basis upon which nost of the
def ense case nust rest, is, perhaps, the nost critical stage of a

| awyer's preparation.” House v. Balkcom 725 F.2d 608, 618 (11lth

Cir.), cert. denied, 469 U S. 870 (1984); Weidner v. Wainwight, 708

F.2d 614, 616 (11th Cir. 1983). As stated in Strickland, an attorney

has a duty to undertake reasonable investigation or "to nake a
reasonabl e deci sion that nmakes particul ar investigations
unnecessary." 466 U.S. at 691.

Trial counsel had asserted a theory of self defense to the jury
mai ntai ning that Richard Mallory had acted in a violent nmanner
towards the appellant necessitating the use of force. O critical
i nportance to the viability of such a claimwas any evidence that
tended to establish M. Mallory's character in this respect.

Trial counsel failed to thoroughly and diligently explore the
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past of M. Mallory. Although defense counsel did attenpt to elicit
certain aspects of M. Mallory's background through the testinony of
his ex-girlfriend Jackie Davis, counsel should have obtai ned
docunmentation of Mallory’s comm tnment at the Patuxent Institution for
sexual offenders in Maryl and.

Trial counsel’s unprofessional errors in this om ssion were two
fold: first, during the eight nonth pendency of their representation
of appellant, counsel made no effort in obtaining docunentation of
this for use at trial and; second, when they |earned of Mallory’'s
past on the Friday before trial, counsel failed to tinely seek a
continuance or to acquire whatever records they could in the tine
remai ni ng.

On the Friday before trial, counsel |earned of a statement from
Jacki e Davis taken by Vol usia County Sheriff Detective Peter Horzepa
that M. Mallory had acknowl edged a past stay in a Maryland Institute
for sex offenders. Specifically, M. Mllory had stated to Ms. Davis
t hat he had been institutionalized at the Patuxent Institution, a
maxi mum security correctional facility which provides renediation to
sexual offenders.

Records obtained fromthat institution reflect that from 1958 to
1962, Richard Charles Mallory, the victimin the instant action, was
commtted for treatnment and observation on account of a crim nal

charge of assault with intent to rape. These records further reflect
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an eight year of overall treatnent under the institution’s guise.

The efforts of trial counsel at docunenting and discovering this
information was limted to listing Jackie Davis, M. Mllory's ex-
girlfriend. However, counsel was unsuccessful in attenpting to
i ntroduce the Patuxent stay through her testinony.

Havi ng received notification of Mallory’s
institutionalization on a Friday before trial, trial counsel waited
until the follow ng Monday to nove for a continuance of the pending
trial so that it could expend efforts in attenpting to |ocate records
of M. Mallory's past.

Trial counsel apparently failed to contenplate, and pl an
accordingly for, the possibility that its notion for continuance
woul d be denied. As a result, counsel failed to initiate efforts as
soon as they could, to obtain docunentation of sane. Trial counsel’s
nmotion for continuance was denied due to its failure to initiate any
efforts, expedited or otherw se, towards the acquisition of the
Pat uxent records. As a result, the jury heard or knew nothi ng of
this highly germane evi dence.

The trial |lasted over five days. Appellant’s trial counsel
arguably had sufficient time to dispatch an investigator to Maryl and
to obtain the aforenentioned records.

Certainly the docunent regarding Mallory' s stay at Patuxent

woul d have, in all reasonable probability, affected the outcone of
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t he proceeding. Therefore the om ssion conproni sed and under m ned
the integrity of the verdict.

Such docunentati on would specifically reflect that Richard C.
Mal l ory was originally confined in the Maryland Penitentiary for a
period of four years on a charge of Housebreaking with intent to
rape, which occurred in Anne Arundel County, Maryl and.

On Decenber 2, 1957, Mallory had entered a plea of insanity.

On January 30, 1958, the court ordered that M. Mllory be exam ned.

A mental exam nation at the time of M. Mallory’s confinenent
found that he possessed an extrenely strong sex urge along with a
nunmber of neurotic manifestations with especially obsessive
conpul sive elenments. The diagnostic inpression of M. Mallory was
personal ity pattern disturbance and schizoid personality. The
exam nati on, which was conducted by Dr. Harold M Boselow at the
request of the court and which led to his comm tment, reveal ed that
because of his enmotional disturbance and poor control of sexual
i npul ses, Mallory could present a danger to his environnment in the
future.

VWil e at Patuxent, M. Mallory initially exhibited argunmentative
behavi or and engaged in a nunber of fights before adjusting to
institutional life. M. Mllory was renoved from his in-house prison
job as a hospital clerk on August 22, 1960, because of his having

made a nol esting gesture towards the chart nurse with sexual intent.
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M. Mallory escaped fromthe institution on March 14, 1961, and stole
a car to facilitate such escape. At that time, it was observed of

M. Mallory that he possessed strong sociopathic trends which were
very close to his service and that his controls against them were
weak and porous.

Further wi tnesses, neither discovered nor presented by trial
counsel, existed as to M. Mallory’s background which included a
penchant for topless bars, prostitution and pornography.

Ki mberly Guy, a dancer at the 2001 Odyssey nude dancing
establi shnment in Tanpa, Florida, nmade statenments in the past which
suggested that in addition to having an affinity for prostitution and
sex, M. Mllory was equally interested in masochistic sex and
frequently traveled with a pair of handcuffs in his briefcase.
Chastity Marcus, simlarly a dancer in the adult entertai nment
i ndustry, also made statenments about M. Mllory' s crippling
obsession with sex. She stated that Ml lory would frequently
exchange sexual favors for electronic equiprment back in his shop.

Because of trial counsel’s om ssions, appellant’s evidence on
the issue of self defense consisted solely of her testinony.
Counsel s conduct fell below the w de range of reasonable
pr of essi onal assistance. There is a reasonable probability that, but
for counsel’s unprofessional errors, the result of the proceeding

woul d have been different; therefore confidence in the efficacy and
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integrity of the trial’s outcone is accordingly underm ned. A Remand

for an evidentiary hearing on this claimis warranted.

C. APPELLANT’ S RI GHTS UNDER DUE PROCESS AND THE SI XTH, EI GHTH AND
FOURTEENTH AMENDMENTS WERE VI OLATED I N | NEFFECTI VE I N FAI LI NG TO
ENSURE A COMPETENCY EVALUATI ON OF APPELLANT PRI OR TO AND DURI NG
TRI AL.

Appellant’s initial trial counsel, Assistant Public Defender Ray

Cass had filed on February 13, 1991 a nmotion for the appointnment of

an expert to deternm ne appellant’s conpetency to stand trial (R

4070) .

Def ense counsel Cass requested the appoi ntment of

Harry Krop Ph.D. for purposes of determ ning appellant’s conpetence

or lack thereof to stand trial (R 4070). In its nmotion for an

appoi nt mrent of an expert, defense counsel stated that he had grounds
to believe that appellant nmay have been inconpetent to stand trial,

or that she may have been insane at the tinme of the trial (R 4070).
The Honorabl e Gayl e Graziano, the presiding judge at

this point, in an order dated February 13, 1991, declined the

appoi ntment of Dr. Krop noting that it had already appoi nted Robert

Davis MD. (R 4076). 1In an order dated April 22, 1991, the court

withdrew its order appointing Dr. Robert Davis (R 4141). On March

4, 1991, a new defense team of Assistant Public Defenders Trish

Jenkins, WlliamMIler and Billy Nolas, who worked under the Public

Def ender of the 5th Judicial Circuit, Howard Babb were appointed as
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appellant’s new trial counsel.

On Decenber 27, 1991, sone nine nonths later, the state filed a
notion to either exclude the testinony of defense expert wi tness Dr.
J. Toomer or, in the alternative, to conpel the production of the
reports upon which his testinony was based (R 4047). Dr. Tooner had
been appointed by the court at defense counsel’s request to testify
on behalf of guilt or mtigation issues (R 4047). Yet aside from
Ms. Wiornos first trial attorneys requesting a conpetency hearing,
her second and subsequent attorneys failed to request an eval uation
to determ ne appellant’s conpetency to stand trial.

As a result, appellant stood trial for first-degree nmurder and
received a sentence of death with the issue of her conpetency to
stand trial never addressed or adjudicated. Appellant’s course of
conduct throughout the trial anply and richly denonstrated that she
was neither capable of assisting in her own defense nor did she
apparently grasp the nature of the proceedi ngs agai nst her.

In several different instances, appellant exhibited behavior
that reflected a dubious, at best, conpetency to stand trial.

She claimed to have been raped and assaul ted by correcti onal
of ficers who were responsi ble for transporting her fromthe Vol usia
County jail to Deland courthouse. During the jury selection phase of
her trial, she repeatedly stated to her attorneys that nost of the

mal e menbers were her “johns”. i.e. custoners of hers in her
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prostitution activities.

In the course of the trial, Aileen Berry, the fiancee of victim
Troy Burress, one of the nen to whom appell ant confessed to have
killed, testified. She was identifying certain property of
sentinmental value, i.e. a ring, which she had given to the decedent.
When she offered testinony about the value of an item of romantic and
senti mental value, appellant in the presence of the jury blurted out
“That piece of shit was not worth a fucking thing.”

In the course of offering as evidence itens taken from appel | ant
storage bin, the state produced a cooler, allegedly belonging to a
victim Appellant, again in profane and non decorous | anguage,
exclaimed in front of the jury, “that is not ny fucking cooler.”
VWhen the State next introduced the nurder weapon allegedly used in
the killings, appellant, in denonstrably indiscreet and prejudicial
manner remarked in front of the jury, “Oh yeah that’s my gun.”

Throughout the trial at |east one of the three attorneys, devote
their principal attention to nonitoring appellant, so as to try to
prevent such outbursts. This was to the detrinment of the quality of
appellant’s representation due to the significant and const ant
di straction this inposed upon her attorneys.

It was necessary in the course of this trial to stabilize and
control appellant’s erratic and unpredictable behavior by having her

adoptive nother, Arlene Pralle, present and nearby.
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Throughout the trial, appellant displayed conspicuously
i nappropriate and non-decorous courtroom behavi or. When her
team of |awyers woul d approach the bench for a sidebar
conference, she would group her three m ddle fingers together
and thunp them together and yell “Trish” the nane of her
assi stant public defender.

Frequently in the course of the trial, appellant displayed

i nappropriate facial expressions of gaiety, flippancy or

det achnment which clearly evinced a | ess than functional grasp
of the nature and seriousness of the ongoi ng proceedi ngs.

Throughout the trial, appellant offered spontaneous and often
sarcastic observations as to the witnesses’ appearance, attire or
testi nmony.

As a result of the aforenmentioned conduct, appellant was
functionally unable to assist her attorneys in the presentation of
her defense.

It was discernible that as the trial progressed, these
mani f estati ons of appellant’s dimnished nental state worsened in a
manner suggesting that appell ant was deconpensati ng.

This steady deterioration of appellant cul mnated in her
out burst upon the publication of the jury's verdict in which she
| ashed out at the court and the jurors calling them “scuni.

It is evident in the aforenentioned conduct that appell ant was
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nei ther able to appreciate the nature of the proceedi ngs agai nst her
by virtue of her obvious inability to conform her behavior to an
appropriate node nor to neaningfully or functionally assist her
attorneys in the presentation of her defense. Not to have had
appellant initially evaluated for her conpetency to stand trial was
outside the range of reasonably conpetent professional assistance.
Not to have requested in the course of the trial that the court order
an evaluation to determ ne the conpetency of the appellant to stand
trial was equally outside the range of reasonably conpetent
pr of essi onal assi stance.

To have all owed, as apparently was done, the el ection by
appellant to testify in her own behalf w thout requesting that
the court order a conpetency evaluation to determ ne the
ability to make such a decision, was outside the range of
reasonably conpetent professional assistance.

The results of these om ssions in light of the
consistently bizarre and i nexplicable courtroom behavi or of
appellant in the full view of the jury, strongly prejudiced the
appel lant’ s cause and underm ned the reliability of the result.
Counsel's highest duty is the duty to investigate and prepare.

The Ei ghth Amendment recogni zes the need for increased
scrutiny in the review of capital verdicts and sentences. Beck

v. Al abama, 477 U S. 625 (1980). The United States Suprene
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Court noted, in the context of ineffective assi stance of
counsel, that the correct focus is on the fundanental fairness
of the proceeding:

A nunber of practical considerations
are inportant for the application of the
st andards we have outlined. Most
i nportant, in adjudicating a claim of
actual ineffectiveness of counsel, a court
shoul d keep in mnd that the principles we
have stated do not establish nechanica
rules. Although those principles should
gui de the process of decision, the ultinmte
focus of inquiry nust be on the fundanent al
fairness of the proceedi ng whose result is
bei ng challenged. In every case the court
shoul d be concerned with whether, despite
the strong presunmption of reliability, the
result of the particular proceeding is
unreliabl e because of a breakdown in the
adversarial process that our system counts
on to produce just results.

Strickland v. Washington, 466 U.S. 668, 696 (1984) (enphasis

added). The evidence presented in this claimdenonstrates

that the result of Ms. Wiornos trial is unreliable.
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ARGUMENT |V

THE TRI AL COURT ERRED | N SUMVARI LY DENYI NG
W THOUT A HEARI NG THE CLAI M THAT A
BREAKDOWN | N THE ADVERSARY SYSTEM AS

DEFI NED I N UNI TED STATES V. CRONI C, 466

U S. 648 (1984) PREVENTED COUNSEL FROM
RENDERI NG EFFECTI VE ASSI STANCE AND DENI ED
MS. WUORNCS HER RI GHTS UNDER THE SI XTH,

El GHTH AND FOURTEENTH AMENDMENTS AS WELL AS
HER RI GHTS TO A RELI ABLE ADVERSARI AL
TESTI NG OF THE STATE' S CASE

Where circunstances are of a such a magnitude to infer
bot h
breakdown in the adversary process and the small I|ikeliehood
t hat any | awer, even a fully conpetent one, could provide
effective assistance of counsel, the presunption of prejudice
is appropriate without inquiry into the actual conduct of the

trial. United States v. Cronic, 466 U S. 648 (1984).

The investigation, arrest, representation and
prosecution of appellant Aileen C. Wiornos occurred in an
at nosphere of massive |ocal and national electronic nedia
cover age.

This intense national interest in appellant’s trial
occurred because of a wi dely propagated and pronoted notion of
her being the first female serial killer in Anmerican crim nal
justice history.

The integrity and reliability of the | aw enforcenment
investigation, the state attorney investigation, the public
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def ender representation, the judicial adm nistration of
appellant’s trial were seriously conprom sed by the nedia
interest in appellant’s story.

The atnosphere of notoriety and nmedi a obsessi veness with
appellant’s story effectively dictated and controlled the flow
and character of the investigation, representation and
adj udi cation of appellant’s case. It created an atnosphere
non-conducive to a reliable adversarial testing of the case
and led rather to a breakdown in the adversary process.
Because of this breakdown, counsel rendered wholly ineffective
assi stance of counsel as an inevitable and unavoi dabl e
byproduct.

Appellant’s first court appointed attorney, arresting and
investigating officers and appellant’s ex-roonmate Tyria Moore the
|l ead State witness all conprom sed the fairness of the trial and the
interests of justice by negotiating with nmedia representatives for
commercial media rights it the depiction of appellant’s story.

The aforenentioned aspects of the investigation, prosecution,
representation and adjudi cation of appellant’s case created “external
constraints” on trial counsel’s performance as contenpl ated by the

United States Supreme Court in United States v. Cronic, 466 U.S. 648,

104 S. Ct. 2039, 80 L. Ed. 657 (1984) and inferred as well the type

of breakdown in the adversarial process contenplated by that case.
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The judge appointed to preside over appellant’s trial was
retired, and unprepared to handle a case of this magnitude. He took
over the case from Judge Graziano - who recused herself approxi mtely
| ess than a nonth before the inception of the trial. He steadfastly
i nposed an arbitrary tine period for two weeks to try the case. He
subsequently set out to achieve that goal and unreasonably
constricted the efforts of defense attorneys so as to realize his
goal .

The presiding judge insisted upon trying the case in a small
non comodi ous courtroomin Deland, Florida. This courtroom was
abj ectly unsuited to handle the crush of nedia representatives,
curious onlookers, activists and a nyriad of other parties attracted
to atrial of this magnitude. The space |imtations created a
envi ronnment of forced interaction between nedia representative and
jurors that greatly reduced prospect for a fair trial.

The actions of appellant’s first appointed attorney, Assistant
Publ i ¢ Defender Ray Cass in establishing and acconmodating a |ine of
conmmuni cation between film producer Jackie G roux and his client,
created an external constraint upon the succeedi ng assistant public
defender in the penalty phase of the trial because so many of the |ay
witnesses were effectively foreclosed from hel ping the defense. A
nunber of parties from appellant’s honmetown were paid cash by novie

producer Jackie G roux in exchange for their assistance. These sane
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parties received the inpression that they were sonehow obligated to
exclusively assist Ms. Groux and accordingly declined any other

i nvol venent in the case including testifying on behalf of appellant
in the penalty phase of her trial.

This belief on the part of these individuals rendered them
unavail able for the nost crucial part of appellant’s’s trial.

As a result, succeeding trial counsel was rendered unavoi dably
ineffective for not having called these witnesses because of the
inability to present the testinony or this case.

As referenced in other portions of this notion, the trial
counsel for appellant filed a notion for continuance on January 10,
1992, (R 4535-4538) on the opening day of the trial. The basis for
t he continuance canme into existence on the precedi ng Friday when the
state had provided to the defense a statenent taken from Jackie
Davis, Richard Mallory's ex-girlfriend by Detective Larry Horzepa.
This statenment had not been previously provided. This statenment had
alerted the defense for the first tinme that Richard Mallory had in
the past been institutionalized as a sex offender in the state of
Maryl and. The court, consistent with its disposition to expedite the
trial, denied the notion for continuance (R 10-28).

The court denied the notion for continuance notw thstandi ng the
representations of the state that they thenselves were not aware of

the existence of this particular statement. The State attri buted
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their tardiness in providing the statenent so late to their own
unawar eness of its existence.

The notion to continue the case was submitted, in good faith
and justified. It was denied due to the court’s arbitrarily inposed
deadline of conpleting the trial within two weeks.

Simlarly on the crucial inportant issue of simlar fact
evi dence, a breakdown of the adversarial process occurred in the
failure of the trial court to resolve the issue of the adm ssibility
of such evidence prior to the comencenent of trial.

Despite the fact, as nentioned in other parts of this notion,
that the defense failed to file a motion in limne to exclude
adm ssion of the simlar fact evidence, the court was on notice of
this pending issue by virtue of a nmotion in limne, so styled, by the
state attorney on August 5, 1991, which essentially requested a
judicial determ nation of the admi ssibility of the simlar fact
evidence (R 4148 - 4150). The court could have, but did not, act
Sua Sponte to resolve this inportant issue.

The court heard the defense notion in limne while the trial
was i n progress, because of concerns about the duration of the trial,
failed to insist upon a proper proffer of the testinony itself. The
Court accepted as a proffer for such evidence, the assistant state
attorney's sunmation of the WIllianms Rule evidence. Wen it should

have insisted upon a proffer of the actual testinony.
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This external constraint upon the effectiveness of trial
counsel derived fromthe trial court's arbitrarily inposed deadline
of conpleting the case in tw weeks.

During the pendency of appellant’s trial, allegations surfaced
that three or four of the | awenforcenent personnel involved in the
i nvestigation of Ms. Wiornos case, Marion County Sheriff Captain
St ephen Binegar, Marion County Sheriff’s Sergeant Bruce Muinster,
Marion County Sheriff’'s Detective Brian Jarvis and Marion County
Sheriff’s Major Dan Henry were actively negotiating with the
representatives fromthe entertai nnment industry for a novie
producti on of appellant’s story while contenporaneously investigating
and processing her case.

As early as Novenber of 1990, prior to the appellant’s
identification as a suspect in the series of homcides in which she
was convicted, State Attorney, Brad King conducted an internal
i nvestigation which reveal ed that Captain Stephen Bi negar was
contacted by various entertai nnent representatives about the
possibility of novies or books being produced or the nmurders and when
their investigation was through.

After the arrest of appellant, Binegar, Minster and Dan Henry
contracted attorney Robert Bradshaw to receive and review any and al
such offers. Sonme of the callers to attorney Bradshaw inquired as to

the possibility of contracting potential co-defendant Tyria Moore.
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State Attorney King s report found that on January 29th 1991,
there occurred a neeting between Bradshaw and Munster and Bi negar
concerning the novie offers.

The report found that on January 30th, 1991, Tyria Moore
contacted Bradshaw and she asked himto represent her in negotiations
with entertainment industry representatives.

According to the report, Tyria More had stated that Sergeant
Munst er had suggested that she join the three deputies already under
Armstrong’s representation rather than pursue her deals individually.
He explained to her that each of them would make nore noney
i ndividually than they could acting alone. Minster acknow edged to
the state attorney investigators that he had placed her in touch with
Bradshaw but did not recall the exact details of the discussion.

Upon recei pt from Republic pictures of a concrete offer, Henry
and Bi negar went to the Sheriff to informhimof the offer.

The sheriff's apparent position was that any novie proceeds were to
go directly into a trust fund for crime victins. The deputies were
to | ater decide whether or not the paynent for personal services
woul d be deducted by them

The proposed paynment schene was as follows: $2,500.00 --
$5,000.00 for the initial signing; the total amunt of $55, 000.00 and
$60, 000. 00 upon the novi es actual production and an additi onal

$45, 000. 00 and $60, 000.00 in the deputies actually rendered personal
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services to the scripts production.

On Feb. 16th, 1991, according to the state attorney
investigation, it was decided that due to the repercussions of the
novi e negotiations on the prosecution of the appellant, the deputies
woul d abandon their efforts. In March 19 1991, Tyria Moore
di scharged Attorney Bradshaw from her further representation.

The conclusion of the state attorney investigation into this
i ssue, published in August of 1991, was that no acknow edged novie
producti on was underway at that tine.

I n subsequent deposition testinony given to appellant’s trial
attorneys, all three | aw enforcenment personnel, Miunster, Henry and
Bi negar, simlarly maintained as they had in their internal affairs
investigation that aside frominitial neetings and consideration the
nmovi e production project went no further.

It was al so acknow edged by Sergeant Munster in his deposition
that State witness Tyria Moore was still considered a suspect at the
time of her initial questioning and that she was found to be in
possessi on of some of the murder victims property (DT. 109, 110).

Subsequent to the appellant’s trial in the latter part of 1992,
there occurred a subsequent investigation with ensuing action taken,
which inferred that the previous representations of Mdore, Minster,
Henry and Binegar to the assistant public defender and to the

internal investigation was |ess than accurate.
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A lawsuit filed by Jacquel yn G roux agai nst Aileen Wornos
centered on the apparent contention that the novie rights she
bel i eved she had contractually acquired had been interfered with by a
deal between Republic Pictures, Ms. Wiornos, Sergeant Minster, Major
Henry, Captain Binegar and Tyria Moore.

As a result of discovery depositions which occurred in
the course of that lawsuit, Deputy Dan Henry was forced to resign
and Sergeant Munster and Captain Bi negar were denoted.

The basis of this devel opnent was a conversation between

Maj or Henry and Sergeant Minster which was tape recorded by the
|atter. The clear inference of the tape recorded conversation

bet ween Maj or Henry and Sergeant Miunster was that the deposition
testimony of Captain Binegar, Sergeant Minster and Maj or Henry given
to the Appellant’s trial counsel in 1992 prior to the comencenent of
trial had been | ess that candid.

The aforenentioned facts |ay out the rather unique and
novel posture of this case.

The ineffectiveness of trial counsel in failing to
procure a continuance so as to obtain the institutional records of
Ri chard Mallory; in not obtaining a ruling on the simlar fact
evi dence derived from State action. i.e. external constraints which
flowed fromthe breakdown of the adversarial process.

The ineffectiveness of counsel in effectively gathering
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rel evant information on the investigation of appellant by Captain

Bi negar, Sergeant Munster and Major Henry simlarly derived fromthe
State action, specifically the lack of forthright testinmony on the

i ssue of novie deals.

The wi thhol ding of truthful testinony by these three | aw
enf orcenent personal deprived defense counsel of a major avenue of
attack, the decision not to charge Tyria More in the nurders.

The actions of Captain Binegar, M or Henry and Sergeant
Munst er charging Ms. Wiornos while joining forces with an obvi ous co-
defendant in the pursuit of book deals represents a breakdown of the
adversary process which rendered trial counsel unavoi dably
i neffective.

The failure of trial counsel to have effectively
di scovered this portion of the State’s case failed to fall within the
wi de range of reasonabl e professional assistance. The failure of
trial counsel in this respect was caused by a breakdown in the
adversary process which inposed an external constraint on trial
counsel .

The failure of trial counsel to obtain Richard Mallory’s
records and a pretrial ruling on the simlar fact evidence al so
failed to fall within the wi de range of reasonabl e professional
assi stance. These failures were also caused by a breakdown in the

adversary system whi ch i nposed an external constraint on trial
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counsel .

Thr oughout the trial, the deneanor and conduct of the
newl y assigned Judge Uriel Blount reflected the breakdown of
t he adversarial process which fostered external constraints
upon the effectiveness of defense counsel. He consistently
di spl ayed di sapproval of defense counsel’s performance
t hroughout the trial. He forwarded to Trish Jenkins in the
course of the trial a cartoon depiction of a Judge depicted as
a male genitalia with an inscription saying “Not all Judges
are asshol es”.

The cunul ative effects of the aforenentioned instances
created external constraints upon the effectiveness of trial
counsel because of a breakdown in the adversarial process.

The appropriate standard of review for a clai mnmde under

United States v. Cronic,466 U. S. 648 (1984) is narrower than the

traditional and nore famliar two prong test of a deviation and

endui ng prejudice found in Strickland v. United States 466 U S. 668

(1984). If certain circunstances are so egregiously prejudicial than

i neffective assistance of counsel will be presumed. Stano v Dugger

921 F. 2d 1125, 11" Cir. 1991) (en banc). Cronic that created an

exception to Strickland which defendant feels applies to his case.

M .d azer is found in The Suprenme Court stated:

Mor eover because we presume that the |awer is
conpetent to provide the guiding hand that the
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def endant needs, see M chel v. Louisiana, 350
U.S. 91, 100-101 (1955) the burden rests on the
accused to denonstrate a constitutiona
violation. There are, however, circunmstances Sso
likely to prejudice the accused that the cost
of litigating their effect in a particular case
is justified.

Most obviously of course, is the conplete
deni al of counsel. The presunption that
counsel s assistance is essential requires us
to conclude that a trial is unfair if the
accused is denied counsel at a critical stage
Simlarly if counsel entirely fails to subject
the prosecution’s case to neani ngful
adversarial testing, then there has been a
denial of Sixth Anendnent rights that makes the
adversary process itself presunptively
unreliable. No specific show ng of prejudice
was required in Davis v. Al aska, 415 U. S. 308
(1974) because the petitioner had been “denied
the right of effective cross exam nation” which
“woul d be constitutional error of the first
magni t ude and no anmount of show ng of want of
prejudice would cure it."”

Id., at 318 (citing Smith v. Illinois 390 U. S
129, 131 (1968) and Brookhart v. Janis, 384
US 1,3 (1966).

Cronic 466 U.S. at 658-59 (enphasis added)

Appel  ant woul d submt the aforenentioned array of
circunmst ances created such a scenario as contenpl ated by
Cronic, i.e. a breakdown in the adversary process, which
warrant a finding that the judgnment and sentence of appellant
are presunptively unreliable. A remand for an evidentiary

hearing in this claimis warranted.
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ARGUVMENT V

M5. WUORNOS' TRI AL WAS FRAUGHT W TH
PROCEDURAL AND SUBSTANTI VE ERRORS WHI CH
CANNOT BE HARMLESS WHEN VI EMED AS A VHOLE,
SI NCE THE COMBI NATI ON OF ERRORS DEPRI VED
HER OF THE FUNDAMENTALLY FAI R TRI AL
GUARANTEED UNDER THE SI XTH, EI GHTH, AND
FOURTEENTH AMENDMENTS.

Ms. Wiornos contends that she did not receive the
fundamentally fair trial to which she was entitled under the

Ei ght h and Fourteenth Amendnents. See Heath v. Jones, 941

F.2d 1126 (11th Cir. 1991); Derden v. MNeel, 938 F.2d 605

(5th Cir. 1991). It is Ms. Wiornos’s contention that the
process itself failed her. It failed because the sheer nunber
and types of errors involved in her trial, when considered as
a whole, virtually dictated the sentence that she woul d

receive. State v. Gunsby, 670 So. 2d 920 (Fla. 1996).

The flaws in the system which sentenced Ms. Wiornos to
death are many. They have been pointed out throughout not
only this pleading, but also in Ms. Wiornos’s direct appeal;
and while there are means for addressing each individual
error, the fact remains that addressing these errors on an
i ndi vi dual basis will not afford adequate safeguards agai nst
an i nmproperly inposed death sentence safeguards which are
required by the Constitution. These errors cannot be

harm ess. The results of the trial and sentencing are not

- 85-



reliabl e. Rule 3.850 relief nust issue.
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ARGUMENT VI

THE TRI AL COURT ERRED | N SUMVARI LY DENYI NG
W THOUT A HEARI NG THE CLAI M THAT APPELLANT
WAS DENI ED HER RI GHTS UNDER AKE V. OKLAHOVA
WHEN COUNSEL FAI LED TO OBTAI N AN ADEQUATE
MENTAL HEALTH EVALUATI ON AND FAI LED TO
PROVI DE THE NECESSARY BACKGROUND

| NFORMATI ON TO THE MENTAL HEALTH CONSULTANT
I N VI OLATI ON OF M5. WUORNOS' RI GHTS TO DUE
PROCESS AND EQUAL PROTECTI ON UNDER THE
FOURTEENTH AMENDMENT TO THE UNI TED STATES
CONSTI TUTI ON, AS WELL AS HER RI GHTS UNDER
THE FI FTH, SI XTH, AND ElI GHTH AMENDMENTS.

A crimnal appellant is entitled to expert psychiatric
assi stance when the State makes his or her nental state

rel evant to the proceeding. Ake v. Cklahoma, 105 S. Ct. 1087

(1985). What is required is an "adequate psychiatric

eval uation of [the appellant's] state of m nd." Blake v.
Kenp, 758 F.2d 523, 529 (11th Cir. 1985). 1In this regard,

there exists a "particularly critical interrelation between
expert psychiatric assistance and mnimally effective

representation of counsel.” United States v. Fessel, 531 F.2d

1278, 1279 (5th Cir. 1979). The expert also has the
responsibility to obtain and properly evaluate and consi der
the client's mental health background. Mason, 489 So. 2d 734
(1986) at 736-37.

CGenerally accepted nental health principles require that
an accurate nmedical and social history be obtained "because it

is often only fromthe details in the history" that organic
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di sease or major nmental illness may be differentiated froma

personality disorder. R Strub & F. Black, Organic Brain

Syndrone, 42 (1981). This historical data nust be obtai ned
not only fromthe patient but from sources independent of the
patient.

In Ms. Wiornos's case, counsel failed to provide his
client with "a conpetent psychiatrist . . . [to] conduct an
appropriate exam nation and assist in evaluation, preparation,
and presentation of the defense." Ake, 105 S. Ct. at 1096
(1985).

Both the expert and trial counsel have a duty to
perform an adequate background investigation. Wen such an
i nvestigation is not conducted, due process is violated. The
judge and jury are deprived of the facts which are necessary
to nmake a reasoned finding. Information which was needed in
order to render a professionally conpetent eval uati on was not
investigated. M. Wiornos's trial judge and jury were not
able to "make a sensi ble and educated determ nation about the
mental condition of the appellant at the time of the offense.”
Ake, 105 S. Ct. at 1095.

A wealth of conpelling mtigation was never presented to
the jury charged with the responsibility of whether Ms.

Wior nos woul d be sentenced to |ife or death. This mtigation
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evi dence was withheld fromthe jury, and this deprivation

violated Ms. Wiornos's constitutional rights. See Penry v.

Lynaugh, 109 S. Ct. 2934 (1989); Eddings v. Oklahomn, 455 U. S.

104 (1982); Lockett v. Onhio, 438 U S. 586 (1978).

Def ense Counsel was faced with perhaps the nost
publicized trial in the history of Volusia County, Florida,
whi ch invol ved exceedi ngly uni que and unprecedented | egal,
soci al and psychol ogi cal issues.

Def ense Counsel’s client, Ms. Aileen Wornos, was
according to sonme crimnal justice observers the first female
serial killer not in a care giver capacity in Anmerican
crimnal history.

Appellant’s crine pattern was perceived as novel in that
it resenbl ed behavior of male serial killers. Gven the
uni que and novel aspects of this case, trial counsel deployed
a grossly inadequate strategy of calling no witnesses at the
guilt phase other than the appellant whose own |ucidity was
dubi ous and to call two conventional psychiatrists at
sentencing which sinply failed to adequately address the
conplexity of the issues involved.

Specifically, trial counsel failed to avail herself of an
opportunity to call a team of experts on the issue of

prostitution, violence and post traumatic stress disorder. 1In
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as early as May of 1991, seven nonths before the commencenent
of the trial, defense counsel was contacted by Phyllis

Chesl er, Ph.D. a professor of Psychology and Wonen’ s studies
an expert w tness and psychot her api st.

Dr. Chesler had taken an interest in the case and had
recogni zed many parallels between her research and an energing
phenonmenon which |ater came to be known as post traumatic
prostitution stress disorder. Specifically this was a post
traumati c stress disorder condition which has since energed in
psychol ogi cal and nedical literature which was found to exi st
in wonen who had engaged in prostitution.

Dr. Chesler had offered to assenble a panel of prom nent
psychol ogi sts and schol ars who woul d have testified pro bono
as to the presence of this in appellant’s mke up. The
idnetity of these experst and the substance of what their
tstinony woul d have been is contained in the denied notion.

Dr. Chesler also inplored Trish Jenkins, one of appellant’s
t hree assistant public defenders to investigate the crim nal
past of Richard Mallory.

Def ense counsel’s failure to call Dr. Chesler’s panel of
experts on this aspect of appellant’s psychol ogi cal makeup fell bel ow
t he range of reasonabl e professional assistance. Mental health issues

over|l ooked by counsel in sentencing proceedi ngs can constitute
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i neffectiveness. State v. M chael, 530 So. 2d 929

(Fla. 1988)
The prejudice to Ms. Wiornos resulting fromher trial
attorney’s deficient performance is clear. Confidence in the outcone
is underm ned, and the results of the penalty phase are unreliable.
A remand for an evidentiary hearing on this claimis warranted.
ARGUMENT VI |
NEWY DI SCOVERED EVI DENCE ESTABLI SHES THAT MS.
WUORNOS' S CONVI CTI ON AND SENTENCE WERE | N

VI OLATI ON OF THE EI GHTH AND FOURTEENTH
AMENDMENTS.

CGenerally, the test for determ ning whether to grant a
new trial based on newy discovered evidence requires a
finding that the evidence was unknown and coul d not have been
known at the tinme of trial through due diligence and once past
that threshold finding a court nust find that the newly
di scovered evidence woul d probably produce an acquittal on

retrial. See Robinson v. State, 770 So 2d. 1167 (Fla. 2000)

Jones v. State 709 So 2d 512 (Fla. 1998).

I n considering the second prong, the trial court should
initially consider whether the evidence would have been
adm ssible at trial. Once it is determ ned, an eval uation of
the weight to be accorded the evidence includes whether the
evi dence goes to the nmerits of the case or whether it

constitutes inpeachnent evidence. Jones 709 So 2d at 521.
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A. CRIM NAL PAST OF RI CHARD MALLORY

Certain evidence pertaining to the crim nal past of
Ri chard Mall ory was acquired subsequent to the close of trial.

Such evidence was that Richard C. Mallory was originally
confined in the Maryland Penitentiary for a period of four
years on a charge of Housebreaking with intent to rape, which
occurred in Anne Arundel County, Maryland in 1957.

On July 21, 1958, M. Mallory was commtted to Patuxent
I nstitution for confinement as a “defective delinquent”
Records fromthis Institute reflect that M. Mallory was
di agnosed with personality pattern disturbance and shizoid
personality. Records further indicated that M. Mllory
possessed an extrenely strong sex urge along with a nunmber of
equal | y obsessive conpul sive el enents.

The crim nal past of Richard Mallory, the victimin the
case, can arguably be said to constitute newly discovered
evi dence.

It should be noted that appellant’s trial counsel’s
efforts in this case were focused upon over one hundred
w t nesses, |aw enforcenent and by, thousands of pages of
di scovery reports and docunents, conplex and technical

physi cal evidence.
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Per haps nost inportantly defense counsel was al so focused
i mredi ately upon the intense media coverage of their client’s
trials and the | egal aspects of such issues of fairness and
constitutionality.

Under these extraordinary circunstances, it is nore than
pl ausi bl e to contend that the specific uncovering of this nopst
significant witness testinony was beyond what woul d be
consi dered reasonable diligence in this case.

Thi s evidence was unknown to either Ms. Wiornos or her
attorneys, was not discoverable by due diligence and woul d
have produced an acquittal or the charge of self defense.

The prejudice to Ms. Wiornos resulting fromthe deficient
performance is clear. Confidence in the outconme is
underm ned, and the results of the trial are unreliable. An
evidentiary hearing must be conducted, relief nust issue.
B. BOOK AND MOVI E DEALS

Subsequent to appellant’s judgment and sentence bei ng inposed,
there occurred further investigation into and rel evati ons regarding
the relationship between certain | aw enforcement personnel involved
in appellant’s case and the notion picture industry.

I n deposition testinony given to appellant’s trial
attorney, Marion County Sheriff Major Dan Henry who investi gated

appellant’s case clainmed that his activity in attenpting to procure a
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novi e production of appellant’s story was linmted to the initial
di scussions with representatives of Republic Pictures but that he
subsequent |y abandoned his efforts (DT-17).

Maj or Henry steadfastly maintained that the only activity he
engaged in beyond these initial activities was to have provided
public access docunents of a public nature such as police reports
(DT-93).

Maj or Henry acknow edged that when he traveled to Ohio to
interview Tyria Moore who was a honi ci de suspect.

(DT 46).

Mari on County Sergeant Bruce Miunster, in his deposition
testimony, simlarly insisted that he acted in no way to pronote or
foster the production of any media account of appellant’s story or
that he realized any pecuniary gain from such (DT-101).

Sergeant Munster further insisted in his deposition testinony
that state witness and appellant’s ex-roommmate, Tyria More had been
ordered in seclusion by assistant state attorney David Danore who
desired for her not to have any nedia contact. Sergeant Munster
testified that he ensured that Ms. Moore did not grant interviews or
ot herwi se communi cate with anyone regarding the case (DT-107).

Sergeant Munster claimed in his deposition that the first tinme
he becane aware of any proposed novi e deal surrounding the case was

in February of 1991 subsequent to appellant’s arrest
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(DT 105).
Sergeant Miunster acknow edged that he, Binegar and Henry had
met to discuss the prospects for a novie deal flowing fromtheir
i nvol vement in the case but cannot recall whether or not such talks
i ncluded nmention of Ms. Mbore(DT 103).
In the sane deposition testinmony he acknow edged Tyria More to
be a suspect:
Q Okay Tell nme what Tyria s state of m nd
—what is her enotional condition when you first

cane in contact with her up in Pennsylvania and
began to talk to her about Lee?

A.  Enotional condition? | think through parts
of it she was sorry, sad, frightened. She had
expressed-whet her it was on tape or off

t ape-renorse that she hadn’t cone forward
sooner. | seemto recall her saying that
eventually she would have. | think she felt
responsi ble. \What she was telling nme, that had
she come forward before after Lee had told her
that she had killed the first guy, that all the
rest of the guys nmay have |ived.

Q Okay so if..-—
A. She was hel pful, cordial.

Q At any tinme prior to her giving you this
t aped statenment —

Whi ch one?
The one up north
Ckay.

Ckay, the first one.

> O >» O >

Ri ght
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Q Did she know that she as not going to be
char ged?

A. No. No. She was considered a suspect al

t he way through bringing her back to Marion
County. O not Marion County. |'msorry:

Vol usi a County

Q Okay. So she’s in — we're back now.

You’ ve brought her back on the 12th. You take
her to Vol usia County.

A.  Right

Q And what is the reason for taking her to
Vol usi a County?

Q And what is the reason for taking her to
Vol usi a County?

A. Miltifaceted. We wanted her to point out

t he locations whether they had lived to help us

with the background. There was di scussions of

pol ygraphs. There was a nultitude of reasons.

Q  Pol ygraphs for whon?

A Tyria

Q And did she take a pol ygraph?

A. No. She offered to but we didn’t run her.
DT 109-110).

It had been the contention of Marion County Detective Brian
Jarvis, who also was a | aw enforcement officer involved in the
crimnal investigation of Ms. Wiornos, that the investigation had
taken an ill turn based on the eagerness of his colleagues to close a

novi e deal, their apparent inclusion of Tyria More in such efforts

and, nost seriously, their apparent willingness to overl ook her
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possi bl e conplicity in the crimes committed because of their deal
(DT-117).

McCart hy, according to Jarvis, had | earned when he commenced
his witing efforts that Captain Binegar, Sergeant Munster, Major
Henry, and Tyria Moore had all signed a contract with Republic
pi ctures.

It is additionally significant to note that Jarvis was renpved
fromthe investigation in Decenber of 1990, shortly after a conposite
sketch of Wiornos and Moore had been rel eased by the Florida
Departnent of Law Enforcenent

Subsequent to the trial in the latter part of 1992, there
occurred a subsequent investigation with ensuing action taken which
inferred that the substance of the testinony of Moore or Messers?
Munster, Henry and Bi negar was | ess than accurate.

A lawsuit filed by Movie Producer Jacquelyn G roux agai nst
Ai l een Wiornos centered on the apparent contention that the novie
ri ghts she believed she had been contractually acquired had been
taken away from her by a deal between Republic Pictures M. Wiornos,
Sergeant Munster, Major Henry, Captain Binegar and Tyria Moore.

As a result of discovery depositions which occurred in the
course of that lawsuit, after appellant’s trial Mjor Dan Henry was
forced to resign and Sergeant Miunster and Captain Bi negar were

denot ed.
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The basis of this devel opnent was a conversation between Maj or
Henry and Sergeant Munster which was tape recorded by the latter.

The clear inference of the tape recorded conversati on between
Maj or Henry and Sergeant Miunster, which is provided in the
appellant’s brief was that the deposition testinony of Captain
Bi negar, Sergeant Munster and Major Henry given to appellant’s trial
counsel in 1992 prior to the comencenent of trial had been | ess than
candid. This excerpt also reflects an intent by Major Henry to
conceal and keep secret their conversation as well as to assist Bruce
Munster in tailoring his testinony to be consistent with his own.

The new y discovered evidence of this police m sconduct clearly
pertains to a central issue in appellant’s case, nanely the
credibility and integrity of the police investigation.

The fact that Tyria Mdore was in possession fromsone of the
murder victim s property, the fact that she had expressed renorse for
giving safe shelter to her roommte cognizant of the string of
killings which she |ater confessed to having commtted constitute
significant information leads in this case incrimnatory of Mss
Moore which | aw enforcenent chose to overl ook.

The evidence woul d have resulted in an acquittal of
Ms. Wiornos at the newly discovered evidence would definitely have
rendered a different outcome in the sentencing phase as it woul d have

inparted to defense counsel a rather conpelling basis and reason for
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mtigation namely the cul pability fromthe I ogical un-indicted co
conspirator, Tyria Mdore. Both the evidence regarding M.
Mal l ory’s history as a sexual offender and the truthful ness of

the | aw enforcenent officer as to novie deals woul d have been
adm ssible and significant to the nerits of the case.

Thi s evidence was unknown to either Ms. Wiornos or her
attorneys, was not discoverable by due diligence and woul d have
resulted in an acquittal of the charge of first-degree nurder
A remand for an evidentiary hearing on this claimis
war r ant ed.

ARGUMENT VI |
MS. WUORNOS WAS DEPRI VED OF HER RI GHTS TO DUE
PROCESS UNDER THE FOURTEENTH AMENDMENT TO THE
UNI TED STATES CONSTI TUTI ON AS WELL AS HER
RI GHTS UNDER THE FI FTH, SI XTH, AND EI GHTH
AMENDMENTS, BECAUSE THE STATE W THHELD EVI DENCE
WHI CH WAS MATERI AL AND EXCULPATORY | N NATURE

Under the traditional standard, the State nust disclose
evi dence which inpeaches the State's case or which may excul pate the

accused "where the evidence is material to either guilt or

puni shnent." Brady v. Maryland, 373 U S. 83 (1963); United States

v. Bagley, 473 U.S. 667, 105 S. Ct. 3375 (1985); Kyles v. Witley,

514 U. S. 419 (1995). Additionally, “. . . the individual prosecutor
has a duty to learn of any favorabl e evidence known to the others

acting on the government’s behalf in the case, including the police.”
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Kyles, 514 U. S. at 437-38; see also Gorhamyv. State, 597 So. 2d 782

(1995).

More recently it has been held by the United States
Suprenme Court that there are three conponents of a true Brady
violation: [1] The evidence at issue nust be favorable to the
accused, either because it is excul patory, or because it is
i npeachi ng; [2] that evidence nmust have been suppressed by the
State, either willfully or inadvertently; and [3] prejudice

ensued. Strickler v. Greene, 527 U S. 263, 281-82 (1999).

Where evidence has been withheld, the ultimte test under
Brady becones whet her the disclosed information is of such a
nature and wei ght that “confidence in the outcome of the trial
is undermned to the extent that there is a reasonable
probability that had the information been disclosed to the

def endant, the result to proceeding woul d have been

different.” Young v. State. 739 So 2d 553-559 (Fla. 1999).

On the opening day of trial, defense counsel noved for a
continuance (R 12). Defense counsel stated to the Judge that
on the preceding Friday they had been issued by the State a
di scovery item which was a statenment from a one Jacquel yn
Davis, the girlfriend of the victimRichard Ml lory.

On July 21, 1958, M. Mallory was conmtted to the

Pat uxent Institution for confinement as a “defective
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del i nquent” for an indeterm nate period of tine wthout
maxi mum or mnimumlimts until released by further order of
the court. By a court order dated April 16, 1968, M. Mllory
was relieved of the status of “defective delinquent” and
apparently conpleted his treatnent at the Patuxent
I nstitution.

This statenment referenced the stay of M. Mllory at
Pat uxent, the Maryland Institution which specialized in the
treatnent of sexual offenders. The statenent referenced as
well M. Mallory’s violent demeanor when drunk (R 14). The
st atement was taken by Detective Horzepa in December 18, 1989.

The Assistant State Attorney stated on the record that on
the Friday preceding trial he had been served with a Mtion To
Conpel the production of Ms. Davis’ Statenment (R 16).

The Assistant State Attorney then contacted Detective
Hor zepa, discovered that an informal statement of Ms. Davis
had been taken but had not yet been transcribed (R 17). He
ordered transcription of same and provided it pronptly to the
defense (R 17).

This set of facts in addition to reflecting ineffective
assi stance of counsel in failing to obtain the reports of M.

Mal l ory, also and alternatively for purposes of argunment

constitute a Brady violation. See Brady v. Mryland, 378 U. S.
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83 (1963) (In reviewing the first of the four prongs of Brady,
it is indisputable that the State possessed evidence favorable
to the appellant. Clearly the history of the victims
institutionalization would have significantly enhanced the
viability of appellant’s claimof self defense.)

The State’s response to defense counsel’s Mtion To
Conti nue based on this |ate disclosure was disingenuous.
Assi stant State Attorney, David Danore stated that he had
schedul ed a neeting the previous June for Trish Jenkins to
revi ew di scovery but that Ms. Jenkins failed to appear for
said neeting (R 16).

This representation was apparently relevant to nothing
other than the State’'s desire to divert attention fromthe
fact that they had failed to provide to defense counsel a
transcri bed copy of Detective Horzepa’'s interview with M.
Davis. Says M. Danore in relevant portions of the trial
transcri pt:

“However Judge in Detective Horzepa’'s
report is a reference that he spoke with
Jacquel yn Davis. | was not aware that the
i nformal statenent had been taken of
Jacquelyn Davis until | received the

Moti on To Conpel the woman from Defense
Counsel . VWhen | received that Mtion To
Conpel, | contacted Detective Horzepa and
asked himif there had been any type of
statenment taken of this witness. And he

advi sed ne that there had been a taped
statenment which had not been transcribed.
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| asked himto have the statement
transcri bed”.

(R 16, 17).

The state knew of the evidence in so far as the Detective
knew of the evidence. There is no functional distinction
bet ween Detective Horzepa and Assistant State Attorney David
Danmore for purposes of this rule’s application.

Hence State Attorney’s John Tanner’s attenpts to
establish that M. Danore personally did not |earn of the
statenent’s existence until that preceding Friday are equally
di si ngenuous. Appellant did not possess the evidence nor could
she have obtained it with reasonable diligence.

I n applying this standard to appellant and the discovery
efforts of her attorney, it is to be noted that the efforts in
this case were focused upon over one hundred wi tnesses,

t housands of pages of discovery docunents, conplex and
techni cal physical evidence.

Def ense counsel was al so focused i medi ately upon the
i ntense nmedia coverage of their clients trials and the | egal
aspects of such issues of fairness and constitutionality.
Under these extraordinary circunstances it is nore than
pl ausi ble to contend that the specific uncovering of this nost
significant witness’s testinony was beyond what woul d be

consi dered reasonable diligence in this case.
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“"Afair trial is one which evidence subject to
adversarial testing is presented to an inpartial tribunal for
resol ution of issues defined in advance of the proceeding."”

Strickland v. Washington, 466 U.S. 668, 685 (1984). |In order

to insure that an adversarial testing, and hence a fair trial,
occur, a prosecutor is required to disclose to the defense
evidence "that is both favorable to the accused and materi al

either to guilt or punishment.'" United States v. Bagley, 473

U.S. 667, 674 (1985)(quoting Brady v. Maryland, 373 U.S. 83,

87 (1963); Kyles v. Witley, 115 S. Ct. 1555 (1995); Garcia v.
State, 622 So. 2d 1325 (Fla. 1993). Relief is required if the
review ng court concludes that there is a "reasonable
probability that had the [unpresented] evidence been discl osed
to the defense, the result of the proceedi ng woul d have been
different."” Bagley, 473 U S. at 680. To the extent that
counsel rendered ineffective assistance at the guilt phase

t hrough actions of the state, actions which deprived counsel

of the opportunity to put the state's case to a fair and
adequat e adversarial testing, appellant’s trial was

constitutionally defective. Kyles; State v. Gunsby, 670 So.

2d 920 (Fla. 1996).
Unquestionably, the inference of the evidence suppressed,

M. Mallory’s crimnal past as a sexual offender, appreciably
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affected the outcone of the trial. It would have rendered
nore bel i evabl e appellant’s theory of self defense. Even if

it mght not have produced an outright acquittal, it would
have likely caused the jury to return a verdict of guilty on a
| esser included offense of 1st degree nmurder. A Remand for an

evidentiary Hearing on this claimis warranted.

CONCLUSI ON AND RELI EF SOUGHT

Based on the forgoing, the |ower court inproperly denied
Ms. Wiornos's rule 3.850 relief. This Court should order that
his convictions and sentences be vacated and remand the cases
for a newtrial, an evidentiary hearing, or for such relief as

the Court deens proper
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