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in the COURT of  QUEESfiT’S BENCH, By JOHN 
~~~~~~~~~ ~~O~~~~~~ of the Inner Temple, 
and  AS ~ L ~ W E ~  ELLIS, of the ~ i ~ ~ ~ e  
Temple, Esqrw. Barristers at Law. Vol. IX. Con- 
~ a i ~ ~ ~ ~ ~  the Case of ~ T ~ C ~ ~ ~ L E  AGAXNBT 

~A~~~~~~ &ad the  cas^^ of Hilary Term and 
Vacation, 1839, In the Second Year of VICTORICA. 

During some part of the period c o m p r ~ s e ~  in thia volume the reporters have been 
favoured with the assjstance of  ward Smirke, of the Middle Temple, Esquire, 
~ r ~ 8 ~ e r - ~ ~ - ~ ~ w .  The ~ t t s e s  reported by Mr. ~ ~ ~ ~ k e  are pointed oak a8 they OOCUI: 

flf CASE OF STOCIKDALE AGAINST HANSARD, DETERMINED IN THE COURT OF 
QUEEN’S BENCH, IN TRINITY TERM, IN THE SECOND YEAR OB THE REIGN OF 
VECTOREA. 

&EN JOSBPII ~ T ~ ~ ~ ~ ~ L E  a $ ~ ~ ? ~ ~  JAXES HANSAARD, LUKE CRAVES HANSARD, LWKE 
p s :  fff.@.i;,F= JAXES ~~~~~~~* ANI) LUKE HENRY H ~ ~ s ~ ~ ~  (G).  1839, It is no defence in 

law to BD ~ ~ i o t r  for ~ u ~ ~ ~ s h i ~ ~ ~  i libel, that the d ~ ~ ~ ~ & ~ o ~ ~  ~ ~ t t e 1 ~  is part of a 
dmument which was, by order of the Bouse of Comnions, Idd before the House, 
and thereupon became part of the proceedings of the House, and which was after- 
wards, by orders of the House, printed and pub~ished by deferida~t ; and that the 
House of C o ~ ~ o ~ s  h0retof~re resolved, deolared, and a d j ~ ~ ~ e d  4i  that the power 
of ~ u b l j 6 h j n ~  such of its repttrts, votes, and ~roee,e~i i ig~ as it; shall deem neotllssary 
or c ~ n ~ ~ c ~ ~ ~  t o  bhe public ~ 1 ~ ~ r 0 ~ ~ ~  is an easerttittl ineidsnt t o  the ~ o n ~ t ~ t ~ ~ i o ~ a ~  
€ u ~ ~ t ~ o n ~  of P ~ r ~ ~ a ~ e n t ~  more ~ ~ ~ ~ a ~ ~ y  to the, ~ ~ ~ ~ o r ~ s *  Bouse of ~ ~ r ~ ~ a ~ ~ I I t  
ss the represe~~tative portion of it.” On demurrer to a plea s u ~ g e s t ~ ~ g  such a 
defenoe, 61 Court of Law i s  competent to determine whether or not the House of 
Commons has such privikge as will support the plea. 

For subse- 
quent ~ r o c e e d ~ ~ ~ s ~  see I1 Ad. B E. 253, 29T, ~ p ~ ~ ~ d ~  C w  af the ~~~r~~ of 
~~~1~~~~ 1840, ll Ad, & E. ‘286. ~ o ~ ~ ~ d e r e d *  ~~~~~~ ~~$~~~ 1845-42, 10 &. B, 
876, 411. Referred to, ~~#~ v. ~~~~~~~ 1868, L. E. 4 Q. If. 83; ~~n~~~ v, 
2?uwiaun, 1872, L. R. ? C. P. 613. Considered, Bradlazigh v. E’rskine, 1883,47 L, T, 
618. C a ~ m e n ~ e d  on and approved, ~ r a ~ l ~ ~ ~ ~  v. ~ # s s ~ ~ ~ ,  1884, 1 2  Q. B. D, 271. 
Discusrted and applied, D i t h  v, ~~~~r~ 1887, 20 L, R. Ir. 611.1 

Cse, The ~ ~ 5 l a ~ a ~ ~ ~ ~  ~~~y ~~~~~ 1831) stated $haft, before nnd at the time ctf 
~ o ~ ~ ~ ~ ~ n ~  the ~ r i e ~ a r ~ c e  next h 8 r e ~ n ~ ~ t e ~  c ~ p i a ~ ~ e ~  of, the said ~ ~ a i n t ~ ~  wag, and 
for 8 fang time had beea, s b o o ~ 8 ~ ~ ~ e ~  and publiaher of books, and, 8s sucb ~ o o k s e ~ ~ e ~  
and publiaber of books, had published divera aud very many scientific books, and 

[S, a, 2 P. & D. ‘t j 3 St, Tr. N. S. 723; 8 L. 5. Q. 3, 294; 3 Jur. 905. 

( U )  This awe, on acoount of i t s  importance, has been placed out of it8 order, for 
the purpose of early p u b ~ ~ c ~ t i o ~ .  

P 7 t %  
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particularly, in the year 1827, a certairi physiological [2] and anatomical book writteii 
by a learned phyeician on the generative system, illustrated by anatomical plates ; 
and, whereas the said defendants, oti 1st May 1836, did publish atid cause to be 
pL1~)liahed in a certain book, purporti1t~ to be ‘iReports of the Itispectors of the 
Prisons of Great, Britain,” the passage followirtg, that is to say : “This last is a book ” 
(meaning the said physiological atid ariatomical book) “of a most disgustirig nature; arid 
the  plates are indecent and obscerie i n  the extreme;” whereas, i n  truth and in fact, 
the said book is prirely of a scieiitific character : yet the said deferidarits, well knowing 
the premises, but contriving and maliciously iiitendiug to defame and injure the said 
plairitiff in his said trade of a bookseller aud publisher, atid cause it to be believed that 
he ~utjlished iiidecent atid obsceus books, on 19th August, A.D. 1836, maliciously atid 
falsely did publish, and cause to be p~iblished, of and coiiceriiing the said plairiti~, in 
his said trade arid business, in a certairi printed paper, purporting to be a copy of the 
Rsply of the Inspectors of Prisons for the Home District, with regard to the Report 
of t he  Court of Aldermen, to whom it was referred to cowider the first report of the 
iuspectors of prisons as far as relates to the gaol of Newgate, which said copy of the 
reply purports to be a letter from William Crawford atid Whitworth Russell, Esquires, 
inspeetors of prisons for the home district, to the Right Honourable Lord John 
Russell, &e., the false, scandalous, arid defamatory libel followir~g, that is to say,- 
“But  we deny that that book is a scientific work (using that term in its ordinary 
acceptation), or that the piates are purely anatomical, calculated orily to  attract the 
atteritiori of pereorrs conriected with surgical science ; aiid we adhere to the terms [SI 
which we have already employed, as those only by which to characterise such a book” 
(meaniug thereby that the said book was disgusting aiid obscene, as stated in the 
~ b o v e ~ m e u t i o n e ~  Report of the Inspectors of Prisoiis of Great Britain) : arid, iii atiot*her 
part of the said libel, to the substa1l~e and e&ct following, that is to say : “ We also 
applied to several medical booksellers, who all gave i t  the same character. They 
described it as oue of Stockdale’s obscene books” (meaning thereby that the plaintiff 
was a common publisher of obscene books); “That  it [lever was considered as a 
scieritific work ; that it  never was written for or bought by the members of the pro- 
fession as such ; that  it was inteiided to take youiig men in, by iriducirig them to give 
an exorbitant price for an indecent work :” to the great injury of the said plaintiff 
in his said trade and business, and also of his fair fame aiid reputat~on, aiid to the 
damage of the said plaintiff of 50001.” &e. 

That, heretofore arid before the commencement of this 
suit, arid after the making of a certain Act of Parliametit, made atid passed at  the 
Parliament beguri and holden a t  Westrniiister ou 19th February 1835, entitled, I‘ An 
Act for effecting greater Uiiiformity of Practice iri the Uovertimertt of the several 
Prisons in England arid Wales ; and for Appointing Inspectors of Prisons i n  Great 
Uritairi ”(a), to wit on 1st January, A.D. 1836, the Right fforto~~rable John Ruasell 
(commotily called the Right Honourablo Lord John Russell), then being one of Hie 
late Majesty’s principal Secretaries of State, in ptirsuaiice of the said Act, nominated 
a d  appointed William Crawford, Esquire, [4] aid the Rev. Whitworth Russell to 
visit and inspect, either eiugly or together with any other iiispector or itispectors 
appointed under the provisioris of the said Act, every gaol, bridewell, house of correc- 
tion, pe[iite[itiary, or other prison or place kept for the confinement of prisorters i n  
any part of Great Britain : and that after~vard8, viz. on 1st ~ a r e h  iu the year afore- 
said, they, the said William Crawford and Whitworth Russell, as such inspectors as 
aforesaid, made their report in writing of the state of a certain gaol and prisori in the 
City Qf London salled Newgate, and trausmitted the same to the said Right Houour- 
able John Russell (cammonly called, &e.), then being such Secretary of State as afore- 
said, i n  pursuance of the said Act of Parliament. Arid that heretofore, and before 
the publication of the said supposed libel in the declaratiott mentioned, viz. on 13th 
August A.D. 1835, a Parliament of our Sovereigri Lord His fate i%ajesty King 
Willierm IT. was holderi at Westmittste~ in the eourtty aforesaid ; arid it was in and 
by the Commons’ House of the said Parliament then, to wit on the day and year last 
aforesaid, resolved and ordered that the Parliamentary papers and reports priuted for 
the use of the House should be rendered accessible to the public by purchase a t  the 
lowest price a t  which they could be furnished, and that a sufficient number of extra 

(a) Etat. 5 & 6 W. 4, c. 38. 

Plea (of July 6th, 1837). 
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copiea should be printed for that purpose : and that afterwards, a t  a Parliament of 
our late said lord the King, holden a t  Westminster in the year 1836, and before the 
publication of the said supposed libel in the said declaratiori meutioned, viz. on 9th 
February 1836, it was ordered by the said Commons’ House of Parliament that a select 
c o m ~ i t t e e  should be appointed to assist Mr. Speaker in all mat-[S]-ters which related 
to the printing executed by order of the House : arid that afterwards, and before the 
publication of the said supposed libel, viz. on the day and year last aforesaid, a select 
committee was duly appointed by the said House, in pursuance of the said last- 
mentioned order, for the purposes in the said order mentioned : and that afterwards, 
and before t h e  publication of the said supposed libel, and whilst the said last-mentioned 
Parliament was so sititing as aforesaid, viz. on 18th March in the yecer last aforesaid, 
it was resolved by the said committee, app~itited in pursuar~ce of the said las~metitioried 
order of the said House (amongst other things) that the Parliamentary papers and 
reports printed by order of the House should be sold to the public a t  certain specified 
rates, and that Messrs. Harisard (meaning the said defendants), the printers of the 
House, be appointed to conduct the sale thereof : and that afterwards, and before the 
said publication of the said supposed libel, and whilst the said last-montiotied Parlia- 
ment wa8 sitting, viz. on 18th March in the year last aforesaid, a copy of the said 
report of the said William Crawford and  hitwo worth Russell, so being i t ~ a p e ~ ~ o r s  of 
prisons as aforesaid, was laid before the said Commons’ House of Parliament, pursuant 
to the directirms of the said Act of Parliament : and that afterwards, and before the 
publioation of the said supposed libel, and whilst the said Parliametit was so sitting 
as afaresaid, viz. on 22d March in the year last aforesaid, i t  was i n  and by the said 
Commons’ House of Parliament ordered that the said report of the inspectors of 
prisons should be printed : whereupon the said defendants, then being printers 
employed for that purpose by the said House, did afterwards, to wit on the day [6] 
and year last aforesaid, in pursuance of the said orders arid resolutions, print and 
publish the said report : and that afterwards, and during the sitting of the said last- 
mentioned Parliament, and before the publication of the said supposed libel, viz. on 
5th July 1836, i t  was ordered, by the said Commons’ House of Parliament, that there 
should be Iaid before that house a copy of a report made, on the 2d July 1836, by a 
committee of the court of aldermen to that Court, upoit the said report of the said 
i n s p e ~ t o r ~  of prisons in relation to the gaol of Newgate : and that, in pursu~rice of 
the said last-mentioned order, the  said report made on 2d July 1836 was laid before 
the said Commons’ House of Parliameut, and was thereupon then ordered by the said 
Commons’ House of Parliament to be printed : and that afterwards, viz. on 2Sd July 
in the year aforesaid, they, the said W. Crawford and W. Russell, so being such 
iuspeetors as aforesaid, transmitted to the said Right Honourable John Russell 
(commonly called, &c.), then being one of His late Majesty’s principal Secretaries 
of State as aforesaid, a certain reply in writing of them the said W. Crawford arid w. Rassefl, as such inspectors as aforesaid, with regard to the said report of the said court 
of aldermen mentioned in the said last-mentioned order of the said Commons’ House of 
Parliament ; and afterwards, and before the publication of the said supposed libel, vie. 
on 26th July in the gear aforesaid, a copy of the said Reply of the said Irrspectors of 
Prisons for the Home District, with regard to the said report of the said committee of 
aldermen, was, in pursuance of an order of the said Commons’ House of Parliament for 
that purpose made on ths  day and year last aforesaid, ~reseiited to and laid before tbe 
said [7] House ; and thereupon the same then became and was part of the proceedings 
of tbe said Commons’ House of Parliament : and i t  was afterwards, and before the 
publication of the said supposed libel, and during the sitting of the said last 
mentioned Parliament, viz, on 26th July in the year last aforesaid, ordered by the 
said Commons’ House of Parliament that the said reply of the said inspectors 
should be printed : whereupon the said defendants, so being printers as aforesaid, 
and employed for that purpose, did, by the authority of the said Commons’ House of 
Parlismeat, and in pursuance of the said orders and resolutions of the said Commons’ 
House of Parliament, print the said reply of the said inspectors of prison#, as directed 
and required by the said orders arid resolutions of the said House, and did publish 
the same by the authority of the said Comniotls’ House of Parliament, and as 
direcbd and authorised by the said orders and resolutions, and not otherwise how- 
soever, as it was lawful for them to do for the cause aforesaid: and the said 
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defendants further say that the said report and the said reply, which the said 
defeiidants 80 printed atid published as in this plea mentioned, are the same report 
and reply as are mentioned in the said declaration, and that the said matter iri the 
said declaration ~harged  as libellous is contained ia the said report and reply i i t  
&his plea mentioned, and that the puh l~sh i r t~  the same matter, as charged in the 
said declaration, i a  the same publishirig as ir! this plea mentioned, and [tot other 
and ~ i ~ e r e r ~ ~ ,  and that the said defeti(~ants did riot ever publjsh the said libellous 
matter in  the said declaratioii meiitioried otherwise or or1 any other occasion that) 
as in this pleta mentioned: and the said defendants further say, that the said 
C ~ ~ ~ o t i s ’  Hsuae of Parliament heretofore, viz. 011 3lst May in [a] the year last 
aforesaid, reso1ved, declared, and adjudged that the power of ~ ~ b i i s h ~ r i g  each of its 
reports, votes, arid proceedings as i t  shall deem ~iecessary or conducive to the publio 
iriterests is an essential incideut to the coIistitutiot~a1 furictioiis of Parlia~net~t, more 
eepecially to the  Commons’ House of Parliament as the represeritative portion of 
it. Verificatioti. 

Demurrer (July 8th,  1837), assigriing for causes : that the known arid establishccl 
l ~ w s  of the land cannot be superseded, suspended, or altered by any resolution or order 
of the House of Commons ; atid that the House of Comrtiotis, in Parliamerit assembled, 
carittot, by arty resolutioii or order of tha~selves,  create aity new privilege to them- 
selves iticorisistent with the krrowri Laws of the l a rd ;  arid that, if such power he 
assumed by them, there can be no reasonable security for the life, liberty, ~ r o p e r ~ y ,  
or character of the subjects of this realm. 

Joinder in demurrer. 
The demurrer was argued in Easter term, April 23d, f24th, arid 25th, and Trinity 

term, May %th, 1839. 
Tuesday, April 23d. 
Upon these pleadings the questioits are:-Has the parky a right to sue for the 

injury complained of? Cart that right be abrjdgei~ by any authority but that of the 
Legislature? Has the House of Commons the right to assume that authority, arid to 
be the sole judge of its existeiice and exterit? The House rests its claim or1 what is 
termed the “Law of Parliament ;” but there is a fallacy in asserting the privilege of 
either House to be alone the law of Parliament. 3‘mol.p’~ cuse (@)I, has [9] been usually 
cited iti support of this claim of exclusive cognizance ; but the dictum attributeL~ to 
the Judges in that case, as to the privileges of Parliament, is correct orily wheti applied 
to the whole Parliament, and riot to each separate braxrch of it. It must be r e f ~ r r e ~  
to a period wheti the Kirig, Lords arid Commotis constituted the Supreme Court of 
Judicature, and the distirictiori of Houses w ~ s  imperfectly marked. At this day the 
furictions of each brarich of the Legislature are defined ; and i t  is clear that neither 
the King alone, tior either House separately, cari make or declare law. The incon- 
venience of adiffererit state of things is eviderit. Each House might make CoIitradictory 
declarations of law, and each declaratioii would equally be the ‘‘ Law of Parliamexit.” 
The resolut~o~is of the House of Coi~moiis are relied upori iri the plea ; but, if such 
resolutions could make law, the legislative, judicial, and executive powers of the State 
would soon be sbxorbetl. by that House. Tbe autborities are for the most part collected 
in Mr. Pembertotr’s pamphlet (n)Z, aiid iii the a r ~ u r ~ e r i t  of Holroyd J. iri ~~~~e~~ v. 
Aljbot (14 East, 11, et seq.). A few will be sutiicient to shew t h a t  the Courts of Law 
have, from a very early period, takeit upori themselves to decide and to clec’tare the law 
as to  Parliamentary privilege. Orie of the earliest cases is that of Donlie v. Wulsh (e), 
18 Ed. 4, iri whioh the Court of Exchequer deterniixie(~ that the servant of an earl was 
erititled to be discharged from arrest during [lO] the sitting of Parliament, but WHS 
not exempt from being sued, although the writ of privilege produced by the defendant 

(all 5 Rotiili Parfinmentorum, 239. Cited, 1 Batsell’s Precedents, 28, 3d ed. (see 
p. 20, note (a), post}. See Coke’s 4th Institute, 15 ; 14 East, 25. 

(ay “A Letter to Lord Langdaleon tbeRecerit Proceedings i t 1  the Bouseof Cornmorts 
on the Subject of Privilege, by Thomas Pembertot~, M.P.” 1837. See also ‘‘ ~ e ~ a r k s  
on a Report from a Select Committee of the late House of Commotis oil the Publicatiotr 
of Printed Papers;” by P. A. Pickeriog, M.A., 1838. 

(e )  1 Hatsell’s Precedents, 41, citing Prynne’s Register of FarliaInentar~ Writs, 
part 4, p. 752. 

Curwood for the plaintiff. 
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to the Barons of the Exchequer claimed immunity in  both respects (a)’. The privileges 
of the House are as much a part of the law of the land as the statute, ecclesiastical, or 
AdmiraIty law, all of which must be noticed and determir~ed by the Courts of Common 
Law, when brought before them in the ordinary course of justice. ~ ~ r ~ u r ~ ~ ~ o ~  V. 
Soamcr (b), and ~e~~~ v, E v d y  (c)l, are also decisive authorities. 111 the former case, 

Court of Law undertook to ad jndicate on a double returri at an election of members, 
although exclusive cognizance of such matters was claimed for t-he House of 
Commona(d). In  the  latter, Sir 0. Bridgman decided that members of the House 
of Commoiia were liable to be sued during a sitting of Parliament, although i t  was 
said that 8 committee of the House had voted in favour of their exemption. Rez V. 
~ ~ ~ g h ~  (8 Term Rep. 2931, will be relied upon, where Lord Kenyori is reported to have 
said that i t  was impossible to admit the proceeding of either House to he LI libel, arid 
that this Court would not enquire into it, That case was an ~ ~ p l i c ~ t ~ o n  to the 
discretion of the Court for leave to file a criminal iIifor~atioii against a person who 
had printed a correct copy of B [Ill report of the House of Commons. The Court 
refused, in their discretion, to grant it, arid properly; but itcloes riot follow that every 
dictum attr~huted to the Court i n  giving judgment is  to be accepted as sound ISW. 
The lmguage there used is, iri fact, at variance with the later authority of Lord 
~llenborougb, in BurcEett v, Abbot (14 East, 128>, who distinctly reserves the right of 
the caurte to enquire into the proceedirsgs of the House in the supposed case of an  
extravagant and u ~ ~ w a r r a ~ t a b l e  assumption of power. The case of Xir h? ~ ~ l ~ ~ a s  
(13 How Sta. Tri. 1369), might hc quoted, i n  which the Speaker was convicted and firred 
for the publication of Dangerfield’s narrative uirder the sanctiori of the House of 
Commons; but it ctarinot be denied that the precedent is too exceptionable to be 
relied on (e)? 

As to the piainti~Js right to sue, the presetit case is stronger than that of 
Ash@ v. While (14 How, Sta. Tri, 695, In that case there 
was some pretence for a claim of exclusive cogiiizarice by the House, for it  wy89 not 
disputed that tbe House has exclusive right to judge of the validity of elections to 
serve in Parliament : but the House of Lords decided, upon a writ of error, that the 
right of suffrage was a franchise, for the disturbance of which the voter was entitled 
to a common Isw remedy, and was not coristraine~ to seek redress only by app~icatioti 
t o  the House of Commons. 

Then, supposing the Courts of Law to have cog,giiiz;rmce of the privileges of Parlia- 
ment, the question in this case [12] is, whether the House of C o m ~ o n s  has the 
privile e of erlabling individuals to publish for general sale and circulation what- 

privilege is found in 1641 (uf2, a very suspicious period for its commeiiceme~t. Popular 
ferment ran high, and parties iti the State were prepar in~  t o  appeaf to force. From 
tha t  period downwards, the journale of the House of Commons contain ~iumerous 
entries, by which it appears that ridiculous, illegal, and tyrannical privileges have 
beeti asserted by that House. A mere enumeration of them, for the period of about 
a century after the Restoration, is OIJOUgh to shew the degree of weight that should be 
attached to the orders of the House on such subjects, as entered on its jouraals, and 
the mischief of leaving i t  to be the sole judge of the existence aiid limits of its privhge. 
The moat trifling civil injuries to members, even trespasses committed upon their 
servants, though on occasions uncontiected with the discharge of any Parliamentary 

(a)’ ‘‘ Arreatari minim& debeaot, imprison~ri, atit i r n p l ~ c i t ~ r i . ~ ~  Prynne says, it1 & 
marginal note on the last two words, “This was a new clause and privilege.” 

(6) 6 Howell’s State Trials, 1063 ; S. C. 2 Levinz, 114 ; Freeman (K. B. & C. P.) 
380, 387, 390, 430. 

(c)l Reports of Sir 0. Bridgman’s Judgments, 384. 
(d) The j u d g ~ e t ~ t  was reversed on error in tbe ~ x c h c q ~ ~ e r  Chamber, and the 

judgment of tbe Exchequer Chamber was afErmed in the House of Lords ; 6 How, 
Sta. Tri. p. 1117. But see ~~~~~~~~ v, ~~~, Willea, 605, 606. 

(c)~ Proceedings were taken in order to a reversal of the judgment upon the 
Revolution, but it does not appear to have been ever actually reversed. See the 
observ~tjons of Mr. ~ y n r ~ ,  13 How. Sta. Tri. 1438. 

(a)p See the U Report from the Select Committee ” (of the House of Commons) 
on the pKb~ieatjoz1 of printed papers ’’ (Xay 8tb, 18371, p. 3, and Appei id i~  p. 19. 

2 Ld. Raymorid, 938). 

ever t tT at House pleases with impunity1 The first proof of the exercise of this 
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duty, have been repeatedly the subject of enquiry under the head of privilege (b ) .  If 
the 1131 declaration of the House is to  establish the existence of such privileges, 

(a) The following is the result of the cases, as i t  was stated in the argument. 
Cases voted Breaches of Privilege, between the Restoration and 1697. 

(The number of cases, riot the number of persons, was stated.) 
Delivering ejectments to members of Parliament . . 15 
Serving process on members of Parliament . 5 

Entering on their estates . . 24 
Entering the mines of a member of Parliament 
Pulling down a scaffold at Mr. Bertie’s 
Distrainirig the goods of members of Parliament . . 13 
Impounding their cattle 3 
Lopping Mr. Scawen’s trees . 1 

For delivering ejectments to members of Parliameiit . 7 
Serving subpoenas on them . . 12 
Entering on their estates . 6 
Entering the mines of a member of Parliament 
Pulling down a acaffold (Mr. Bertie’s) . 
Detaining the goods of members of Parliament . 10 
Stopping up their lanes. 2 
Driving their cattle . 2 
Cutting down trees of a member of Parliament 
Entering on estates . 3 
Arreeting the servarits of members of Parliament . . 49 
Serving ejectrnents on tenants of members of Parliament. , 4 
Seizing the cattle of a tenant of a member of Parliament 
Servirig the tenant of a member of Parliamerit with process 

By delivery of declarations in ejectment to members of Parliament 
Entering their lands, &c. 9 
Serving ejectments on their teriaiits . 3 

Serving them with subpoenas (probably subpcerias out of Chancery) . 16 

1 
1 

Serving the teriaiits of members of Parliament with ejectments 
Duriug the aame period persons were ordered into custody in the following cases. 

. 16 

1 
1 

1 

. 1 
1 

2 

. 
From 1697 to 1714, the following cases of breach of privilege occur. 

. 

Under the date of 1606, a person named Bigland is voted guilty of a breach of 
privilege, in taking the horse of Mr. James (the meniber for Bristol) from an inn 
stable, and riding i t  post (a)’. 

In 1700, Ro ers, an attorney, was committed for breach of privilege, in seridirig 
an exorbitant bi 9 1 of costs to the gunners a t  Portsmouth @)I. 

From the year 1714 to 1761, the following instances occur. 
Ejectments against members . 4 
Injuries to their property . . 51 
Among the latter are the following. 
In the year 1738. Digging Lord Gage’s coal (c)’. 

1729. Ploughing Mr. Bowles’s land ( ( E ) ’ .  
1733. Digging Sir Kobert Grosveiior’s lead (a)z. 
1739. Killing Lord Galway’s rabbits (6)z. 
1742. Assaulting Sir Watkin Williams Wynn’s porter, in 

1753. Fishirig iri Mr. Joliffe’s poricl (d)2. 
1759. Entering upon Admiral Griffin’s fishery (e). 
1759. Takirig fish from Sir John Glytine’s water (9). 

Downing Street, (c)p. 

(a)’ Com. Journ. vol. i .  p. 353. 
(c)‘ Id. vol. xiii. p. 313. 
(a)a Id. vol. xxii. p. 102. 
(c)a Id. vol. xxiv. p. 391. 
(8) Id. vol. xxviii. pp. 489, 545. 

(b)’ Id. vol. xxi. p. 116. 
(d)* Id. vol. xxi. p. 511. 

Id. vol. xxiii. p. 505. 
(d)a Id. vol. xxvi. p. 698. 
(9) Id. vol. xxviii. p. 598. 
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and the House itself is excIusively to adjudicate upon them, the authority of the law 
is supersded. 

1141 In  the case of Mr. Long Wellesley (2 Russell 8 Mglne, 639), the Lord 
Chancellor (Lord Brougham) committed a member of the House of Commons (then 
sitting) for a contempt of Gourt* asid rafused to allow his claim o€ privifege, I n  
~ i ~ F ~ ~ ~ i n g  the cldm, he must n e c e ~ ~ ~ ~ ~ ~  have taken upon himself to determine the 
nature and extant of the privileges of t h e  House. If i t  be asked why the exercise of 
these privileges has been so frequently suffered without calliug them in question in the 
ordinary Courts of Justice, i t  may be answered that  the power of the body which 
sought to enforce them has been too formidabls to [16] be discreetly or safely resisted ; 
arid that  the long continuance of a bad usage i s  not decisive of its legality j for the 
use of aecret torture is shewn (a) to have prevailed in this country during the very 
period when its praeti-ice was discfaimed by the Courts a€ Law, aid d ~ ~ i ~ ~ r ~ ~ e d  by the 
greatest lawyers (n). Irregular practices and undefined claims of privilege grow up in 
unsettled times : and they pass unresisted until  some suitable occasion arises for 
submitting them to examination, when they are fourrd to be unwarrantable, and 
are extinguished. 

April 23d, 24th, 25th.-Sir J. Campbell, Attorney-General, contra. 
The House of Commons i s  eafted before an inferior tribunal for authorizing a 

~ u ~ ~ ~ ~ a ~ i ~ ~  which i t  thought betiefkiai to the ~ ~ m ~ ~ ~ ~ i t ~ ,  arid easetitid to the dis- 
charge of its legislative fu~Ict~o~is.  The right to do so is an ancient privilege 
recognized by legislative dttclarations, and Itever questioned, since the Bevolution, 
except by the plaintiff. The assertion of that right is a claim of free intercourse 
between members of the House arid their constituents, advaaaed solely for the public 
benefit, and It is, in a peculiar maimer, one of those “rights and privileges of Parlia- 
ment” described in the ra~ons t rance  a€ both Houses to Charles I. ~ ~ e c e ~ b e ~  1641) 
(2 P d .  Hist. %8f, m 6i the  birth^^^^ and i r I h e ~ i ~ ~ ~ i c ~ ~  not orily of themselves, but 
of the whole kingdom.” 

The House of Commone has directed the defendant to appear and plead to this 
action j but it doe8 riot thereby submit  its privileges to  the decision of this Court, 
[IS] or of any other tribunal than itself. The only object of the pleading is to 
inform the Oourt, in a regular way, that the act complained of was done in exercise 
of its authority and in the legitimate use of its privileges, The fact tha& it was so 
done is admitted by the demurrer; and nothing remains for this Con& but to give 
judgment for the defendants. Anokber arid a, summary remedy might have been 
adopted ; but the House, having confidence in the tribunals of the country, deems i t  
expedient to refer the case to the consideration of the Court in the ordinary course 
of justice, thereby giving to the plaintiff an opportunity either of denying that the act 
was done under the alleged authority, or of shewirig t h a t  the authority has been 
exceeded. 

TMi the ~ u b ~ j c a t i o ~ ~  is c r imiI~a tor~  cannot be denied ; xior t h a t  the dsoI@ratioti 
sbewe a good ground of action : but this is riot a libel ; a libel is a c r i ~ ~ ~ i & t ~ r ~  writing 

In the year 1756. Erecting a building, posts, and rails, on Sir Cordel 
Firebrace’s waste in  Suffolk (h). 

1760. Digging in  Earl Verney’a ground, and carrying 
away a tree (i). 

During the s m e  pe150d are &be frtllawing oases oE privilge. 

Serving legal process on the ~ervants  of members of Parliarneut 
Under the date of March IFth, 1760, is the following entry (k). 

Ejectments served on the servants of members of Parfiametrt . 3 
9 . 

Resolved that i t  is the opiiiion of this committee, that Sir Richard Perrot, havillg 
entered irito possession of a cellar, in the occupation of a tenrttit of Charles Fitzroy 
~ c u ~ ~ ~ o ~ e ,  Esquire, B member of this  House, is  the~ehy guilty of a breaeh of the 
privilege of this House.-Ordered, t h a t  the said Sir Richard Perrot be for hie said 
breach of privilege taken into the custody of the serjeant-at-arms attmding this 
House.” 

( U )  He cited Jardine’s Reading on the Use of Torture, 1837, 
- -  

(h) Cam. Jouru, xxvii. p. 636, (i) Id. vol. xxviii. p. 915. (k) Id. vol. xxviii. p. 1107, 
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published without just occasion or authority. Where the occasion justifies the pub- 
lication, as in the c u e  of a publication for the use of members, or an answer to 
enquiries respecting the character of a servant, it  is no libel, and any consequential 
loss to the party is damnum absque injuril. Then, as to the plea, i t  is in bar and 
not to the jurisdiction. The latter is applicable only where the subject of complaint 
is alieni fori, to which forum the pl~intiff is referred for the proper remedy. Here, 
where the Court has jurisdiction over the subject matter of the action, as disclosed in 
the declaration, a plea in bar, and not to the jurisdiction, is proper ; Rex v. Johwon (a)1. 
There is no other Court to which E171 the plaintiff can be referred for redress; 
the publication furnishes 110 ground of complaint any where or in atiy Court. 
Suppose ill 8ti action of trespass the defendant pleaded a commitment by the House 
for prevaricatioti, or for non-attendance on due summons, or for an assault on a 
member in the House, or the Speaker in the chair; would it be competent to this 
Court, upon such a plea, to enquire whether any privilege to  commit existed? Yet, 
if this  demurrer is to prevail, there is no tribunal before which the nicest question of 
privilege may not be discussed. 

The plea refers to stat. 5 & 6 W. 4, c. 38, s. 7, which requires an aiiriual report 
to be made by the inspectors of prisons to the Secretary of State, and a copy of the 
report to be laid before both Houses. The object of this latter provision was to ensure 
publicity. The plea states the due appointment of itispectors ; the resoiiitions and 
orders of the House with respect to the publication arid sale of papers ; the several 
reports of the inspectors and of the court of aldermen, and the order of the House to 
print the reports ; and it concludes by setting aut the resolution of the HOUSO, that 
the power of publishing its reports, &c., is an essential iricident to its functions. 
All this is admitted by the demurrer, which assigns for special causes a series of 
truisms. It is objected that the House cannot alone supersede, suspetid, or alter the 
law of the land. The House oiily cfaims a right to 
declare and explain the law of the land respecting its own privilege. I n  doing so, i t  
no more alters or makes law than this Court does when i t  declares the common law 
in the ordinary course. The House does not claim the power to create a new 
privilege by its own authority. 

[la] The points insisted upon by the defendants, are these :- 
First. The alleged grievance arises from a n  act done by the House of Commons, 

in the exercise of a privilege claimed by them. The question of privilege, therefore, 
arises directly ; and this Court canuot enquire into the existence of the privilege, but 
must give judgment for the defendants. 

Secondly. Even if the questioti arose incidentally, still, on this record, the Court 
could not enquire into the existence of the privilege, but must give judgment for the 
defendants. 

Thirdly, The privilege (assuming that the Court could enquire into its existence) 
does exist. 

I. As to the first point. The 
record shews a general order for publication, made by the House of Commons, which 
would include the publication of this reply. The case, therefore, is the same as if a 
particular order had been made on the occasion. There are various general orders 
made by the House, as, for instance, the sessional orders for arresting those who 
obstruct the avenues to the House: and if a person ware taken into custody under 
one of these orders i t  would be the act of the Commons, as much as if a special order 
were made for the purpose. 

The privilege of the House applies to two distinct matters: first, personal immunity, 
as the exemption from arrest claimed by members for themselves, and (until i t  \vas 
abolished by statute (a)2) for their servants : secondly, the powers exercised by the 
House collectively, such as those of summoning witnesses, calling for [19] the 
production of papers, committing to custody, and that (which is not now disputed) 
of pririting for the use of members. The privitege here in question is of the latter 

No such power is claimed. 

The question of privilege here arises directly. 

(a)’ 6 East, 583. 

( L C ) ~  See stat. 10 G. 3, c. 50. 

As to the necessity of a confession and avoidance, see Fuirmapt 
v. Iwles, 5 Barn. & Ald. 642; Cotton v. Broume, 3 A. & E. 312; Lillie v. Price, 5 A. & 
E. 645. 

Compare sect. 2 with stat. 12  CYC 13 W. 3, c. 3, s. 2 ; 
a i d  stat. 11 0. 2, c. 24, Y. 2. 
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kind. The power is claimed for the public benefit, but ranges within the law of 
privilege. [Lord Denman C.J. The word privilege ” is not used in this plea.] Nor, 
perhaps, did it occur in the pleadings in Bwdetl v. Abbot (14 East, 1). And in the 
case of a commitment the return to a habeas corpus does not use the term “privilege,” 
but setu out matter shewing that the act is done by the House in exercise of the 
powers belortging to it. The present case stands as if there had beeri a formal order 
for publiehing the papers in question, with a preamble asserting the privilege, arid 
the expediency of such publication. 

Tbe act, then, is an exercise of privilege ; and it is within the general jurisdiction 
of the House, sitice they have a clear general right to print aiid publish their proceed- 
ings. The demurrer admits that this document was, published 8% a part of their 
proceedings: arid i t  was in fact, a part of them. A report, if adopted by the House, 
is clearly so. Had the inspectors of prisons been examined at the Bar, their 
examination, if entered on the journals and in the votes, would have been a part of 
the proceedings. There might have been a debate i n  which this report and reply 
were read, and an order theii made that they should be entered on the jounials. 
Then they would clearly have been a part of the proceedings. And they are so here, 
the report having been laid before the House in pursuance of an Act of Parliament, 
and the reply by a vote, and the House having ordered both to be printed. 

The questioii then is, whether an action lies against [ZO] the deferidants for 
publishing this reply wider the authority of the House? T h e  act is, i n  reality, a 
thing done in Parliament ; as when the House vote that a person shall he committed, 
and the Speaker issues his warrant, and the vote is carried into execution, Setting 
aside privilege, who would be legally responsible for the act, it being done in Parlia- 
ment? The deferidants are the servaiits of the House, obeying its order; if they are 
liable, where is a line to he drawtit The Speaker, the members of the cou~mittee 
which Super~Iiteiide~ the publicatioIi, perhaps even the members of the House who 
voted for the publishing, would be likewise answerable. 

But, where a questioii of privilege arises directly on the record, this Court cannot 
enquire whether the privilege exists or not. Wherever the enquiry would be- 
whether the House of Commons, as a House of Parliameut, had power to do a 
particular act, the question is one of privilege ; considering privilege, trot merely as 
matter of personal immuIiity, but as C o ~ p r e h ~ ~ i d i I ~ g  the powers beloItgin~ to a House 
of Parliament collectively. Here the question of privilege is directly raised, and 
cannot, thereof, be enquired into by a Court of Common Law. As to the cases of 
Dmne v. Walsh (a), Henym v. Evelyn (b), arid Barnardiston v. Soame (c), cited for the 
plaintiff; in the first two the question of privilege did not arise directly, hut 
incidentally ; in the last no [21] questioii of privilege arose, and the House was no 
party to the proceeditigs. No case can be cited in which a Court of Common Law 
has acted where the point of privilege arose directly, except Rex v. ~ ~ ~ Z ~ m s  (13 HOW. 
St. Tr. 1370), which is a ~ ~ m i t t e ~ ~  not to be an authority. The most frequent cases in 
which the privilege of the Houses of Parliatnetit has come in question directly have 
beer1 Cages of habeas corpus on commitmerits by them; and there the Courts of 
Common Law have disclaimed jurisdiction. So the questioii would arise directly if  
an  action of trespass or false imprisonment were brought for such a commitment; and 
wherever i t  might be sought to overrule an act dotie by either House, and justified 
by its a~Ithority. In  Bwrdett v. AbLot 
(14 East, I}, if the plaintiff bad c o ~ p l a j ~ e ~  of the Speaker’s war1,ar~t as a libel, the 
case would have hem precisely similar. If the complaint appears on the record to be 
made against an  act of one of the Houses, ao that the Court is called upon to say 

(a) Prynne’s Register of Parliamentary Writs, part 4, p. 753, cited 1 Hats. Prec. 
41. The Attorney-General made his references to the third edition of Hatsell’s 
Precedents (1796), and that edition is cited throughout this report. There is, how- 
ever, a fourth edition (1818), which does riot always eorrespon~ in paging with the 
third. Voi. 1 contaiiis, in addition to the former appendix, reports by committees of 
the House of Commons oti the arrest of Lord Cochraire by the marshal of K. B. (see 
p. 237, note (b), post), and ou the case of Sir F. Burdelt in 1810, atid the authorities 

The present is a case of that description. 

bearing upon it. 
(b)  Reports of Sir 0. Bridgman’s Judgements, 324. 
(e)  6 How St. Tr. 1063. Aiitl see the references, p. 10, note (a), ante. 
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whether the privilege alleged i n  justification belongs to the House or is usurped, the 
point of privilege arises directly, whether raised by the declaration or by any subse- 
queiit pleading. It would arise so, for example, if the sheriff were sued for an escape, 
and pleaded that the defetidatit was elected a member of the House of Conimons arid 
was discharged by their order. With a question of privitege raised iricideiitallg, the 
Court must deal as i t  best can ; as if, i i i  ati action of debt, the defendant pleads that 
he is a member, and privileged while the House sits; there no  act or adjurlicaiioo of 
the House is vouched, but there is merely a claim by ari individual to be exempt from 
answering in the actioti. In such a [22] case necessity may require that the existence 
of the privilege should be examined iiito; but the necessity which makes the rule 
points out its limit. Where at1 act of either House is complained of, no such necessity 
can exist. There an adjudication has been made on the very poitit, arid by a Court of 
exclusive jurisdictioti ; arid such an adjudicatio11 is binding. 

The privilege of Parliament appears to be looked a t  on the other side in the same 
light as the exemption of a witness from arrest, or the privilege of at1 attorney to be 
sued in his own Court; rights upon which, no doubt, the Courts of Commoii Law have 
power to adjudicate. But the power of adjudicating upori Pai.liametititry privilege 
stands on avery different footirig. The object of allowirig such privilege to  the House 
of Commoris was, that i t  might be irideperident of the Crowri arid of the House of 
Lolds. For that purpose i t  is necessary that the House should be exclusively the 
Judge of its own privilege. 

The law of Parliament differs from the commoii law, as do the laws admiuistered 
in the  Equity, Eccleaiastical and Admiralty Courts, with which laws the other Courts 
do not profess to be conversant. It is riot necessarily even a part of the law of 
England ; for the Parliament is not of Eiiglarid only, but likewise of Scotland atid 
Ireland. This Court, therefore, caririot take cognisance of it. If the Court here could 
do so, a Scotch, or even a Colonial Court might adjudicate upon the law of Parliameut. 
It1 the latter case ari appeal would lie to the Privy Council ; so that the privileges of 
the House of Commoris might come to be decided upon by the King arid certain of his 
Privy Councilloi-s. And riot only might the Courts of Scotland or the coloiiies 
pronounce upon the law of Parliament, but Huridred Courts and Borough Courts, 
[23] and all others throughout the country, of however low authority, might do so 
likewise. 

The Courts of Law are suborditiate to the Houses of Parliament; arid that sbews 
their incompetency to  decide iipori a question of Parlismeiitary privilege directly 
arising. The Courts of 
Law, which at that time were established and had the same powers which they iiow 
enjoy, were clearly subordinate to the Parliament. A writ of error lay from them to 
the Parliarnetit, and they were accustomed even to coiisult Parliament before they 
decided points of difficulty atid importance. But, according to the argument iiow 
urged, an act of the whole Parliament might at that very time have beeii reviewed 
by a Court of Law. If the 
Coiwts of Law could not, before that time, have enquired into the legality of a 
commitment, or the publicatioti of a paper, by Parliarnetit, neither could they do so 
afterwards. When the Houses were divided, which Lord Ellenborough (a)’ supposes to 
have been done by statute, whatever was doue by either iti the exercise of its privileges 
was the act of the whole Parliament. All such acts of either House are still supposed 
to  be the aat of the whole. Thus a writ of error to Parliameiit is, properly, ati appeal 
to the whole body, not to one House ; arid the Commoris are supposed, i t r  point of law, 
to  form part of the Court of Appeal, arid coticur with the Lords iri their decision. This 
eubject is treated af iri Lord Hale’s “Jurisdictioii of the Lords’ House, or Parlia- 
melit’’ (b ) ,  and Mr. Hargrave’s preface to that work. 

[24] The inconsistericy which results from supposirig that a Court of Cornniori 
Law can review the acts of either House of Parliametit may be thus illustrated. The 
House of Lords exercises an appellate jurisdiction it1 cases depending i u  this and the 
other Courts of Westminster Hall. Suppose this Court to decide that the House of 
Lords had acted illegally iri voting a commitment : as, for example, if  Anthoriy Earl 
of Shaf tesbury(~)~ ,  in 1675, instead of suing out a habeas corpus, had brought ail 

Origitially, the Houses of Loids atid Commons sat together. 

The Houses of Parliament were subsequeiitly divided. 

(a)‘ In Burdett v. Abbot, 14 East, 137. 
( b )  Chap. iii. and chap. xxii. 
(a)’ See 6 How. St. Tr. 1369. 

See 4 Inst. 23. 5 Corn. Dig. Parliametit (L, 1). 

K. B. X L I . - ~ ~  
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action for the imprisonment, and a justification under the authority of the House of 
Lords had been pleaded and demurred to:  upon writ of error, the decision of the 
Court would have come under the review of the House of Lords itself. The incon- 
gruity is avoided by holding that this Court, a subordinate tribunal, cannot take 
cognisarice of a queetion which directly brings into dispute the authority of Parliament. 
T h 8 H o ~ s ~  of Lords fre~uently direct the publication of proceeditigs on an i m ~ e a c ~ m e n t ;  
and Jndgea have intimated an opinion t h a t  the publication of proceedings on a trial is 
not always justifiable. But would this Court take upon i t  to determine, i n  such a case, 
whether or not the House had authority to make the proceedings public? 

There is no distinction, for the purpose of this argument, between the House of 
Lords and the House of Commons. They have co-ordinate authority. Sir Robert 
Filmer, indeed (whose opinions, and some similar ones, are combated by Sir Robert 
Atkyns in his argument in &x v. W ~ l ~ ~ u ~ ~ ( b ) l ) ,  held the House of Commotis to be a 
mere excresence, and to have had, originally, no independent authority. And, at the 
preseiit day, ob-[26]-servations tending strongly to excite prejudice against the pro- 
ceedings of that House have been published in the introduction, by Lord Broughatu, 
to the report of his judgment i n  Wellesley v. The Duke of Beauford; where it is even 
said that there is not Ica sirigle argument ever urged in favour of privilege which 
would not serve as a pretence for allowing all the members of both Houses to rob and 
murder with impurIity on the highway ’’(all. But the House of Commotis virtually 
comprehend the whole commonalty of the realm; their Acts are those of all the 
Commons of the United Kingdom. Lord Hoit says, in Ashby v. White(b)2, “ I t  is not 
to be doubted but that  the Cotnmons of England have a great and colisiderable right 
in the government, aud a share in the legislative, without whom no law passes j but 
because of their vast numbers, this right is [26] not exerciseable by them in their 
proper persons ; arid therefore, by the Constitution of England, i t  has been directed 
that it should be exercised by re~reseIitati~es,  chosen by and out of the~selves,  who 
have the whole right of all the Commons of England vested in them.” And in stat. 
15 E. 2 (Revocatio novarum orditiationum (a)*) i t  is enacted, that, I‘ the matters which 

(6)’ 13 How. St. Tr. 1369. 
(a)’ “Speeches of Henry Lord Brougham,” 1838, vol. iv. p. 344. The Attortiep- 

Gerieral also referred to the followirig passages :- 
“The a re tensions a t  different times set up by the Houses of Parliament to certaiti 

privileges placing them above the law of the land, are the more familiarly known in 
consequence of their having of late been brought into discussion by a new and 
extravagant claim, asserted on behalf of the House of Commons, to publish libels 
through irresporisible agents.” “The  House of Commons did not 
perhaps deem the circumstance of the offender ” (Mr. Lechmere Charltori) U being a 
member of the Court against which he had committed a contempt, any mitigation of 
his offence. At all events they left the Bar to protect its own ~rivileges ; and indeed 
there seems no conceivable reason why that body should not also have made common 
cause with the guilty party, so far a t  least as to iriquire whether or not otie of their 
members was rightfully imprisoned, and thus suspended from the exercise of his 
functions.” Ib. p. 345. “All rights are now utterly disregarded by the advocates of 
privilege, excepting that of exposing their own short-sighted impolicy arid thoughtless 
inconsistency. Xor would there be any safety for the people under their guidaoce, 
i f  unha~pily their powers of doing mischief bore any proportion to their disregard of 
what is politic and just.” 

(6)s 2 Ld. Ray. 950. See the late edition of Lord Holt’s judgment, referred to, 
p. 55, note (a),  post. 

(a)* The statute recites the Commission granted, in 3 Ed. 2, by the King to the 
prelates, earls, and barons, to choose certain persons of the prelates, earls, arid 
harons, and of other lawful men whom they should deem sufficiettt to be called 
unto them, for “ordaining and establish in^ the estate of the household of our said 
lord the King, and of his realm ;’I under which commission or~iriatices were made, 
(5  Ed. 2), by the Archbishop of Canterbury and the bishops, earls, and barons there- 
unto chosen : and that, upon examination in Parliament (15 Ed. 2), by the prelates, 
earls, arid barons, and by the commonalty of his realm, the said ordinarices were 
found prejudicial : the same are therefore annulled ; and it is enacted, “That  for ever 
hereafter, all mantier of ordinarices or provisions, made by the subjects of our lord the 

See p. 1400, et seq. 

Vol. iv. p. 341. 

Ib. p. 352. 



0 AD. & B. !B. ~TOCERALE ‘U. HANBARD 1123 

are to be established for the estate of our lord the King, and of his heirs, and for the 
estate of the realm and of the people, shall be treated, accorded, and established it1 
Par~iament8, by our lord the King, and by the assent of the prelates, earls, and barons, 
and the commonalty of the realm ; according as i t  hath been heretofore accustomed.” 
The Commons are the grand iiiquest of the nation. The House of Lords institute 
e r i ~ ~ r i e s ,  but only in default of that duty beirrg performed by the Commons. If 
there is corruption or oppression, the Commons are to accuse, the Lords to judge. 
The power of publishing is essential to the Commons, in the discharge of their 
inquisitorial functions, 

f27] The Commons have, in particular, the power of eriquiring into the conduct 
of the Courts of Justice j and a t  the comn~encement of every sessiotr a Grand Committee 
of Justice is appointed by that House(a)l, to receive complaitits from the various 
tribunal8 withiti the jurisdictior~ of the House. The House itself is, aecorditig to all 
authorities, a Court ; whether a Court of Record or not, is immaterial, for the Court of 
Chancery is not so, yet it has, not the less, every necessary power for enforcing its 
judicial authority. In Com. Dig. Parliament (E, 14), i t  i s  said (in treating the House 
of Commons) that I‘a Committee for Justice may Eummoti any Judges, atid examine 
then) in person, upon complaint of any misdemeanor in their office.” And accordingly, 
i n  19 Car. 3, Keeling, Chief Justice of the King’s Berich, appeared in person before 
the Eouse of Commot;~ on c o ~ ~ ~ l a i n t  made agaitrst him of “misdemearIors, done in 
the said office, as fining of juries, &c.”(@)~. The Acts there enquired itito were not 
erroneous decisions, which might have been remedied by ordinary course of law, but 
irregular and oppressive proceedings, for which the only remedy was by the inter- 
feretice of the House. [Lord Denmari C.J. In ~ ~ ~ 2 ~ s  m e  (e)‘ the jury who had tteeti 
committed were discharged on habeas corpus by the Court of Common Pleas.] The 
Court of Common Pleas might discharge the parties in that case on habeas corpus, 
because they had been co~imitted by an Inferior Court, the Court of Sessioiis of Oyer 
arid Terminer at  the Old Bailey, But an action, as Ha10 C.J. afterwards iriti-1281- 
mated, would not have lain for the imprisonment (a)2, Sir Rohert Atkyns says, in Rex 
v. Williams @)a, I myself have seen a Lord Chief Justice of this Court, while he was 
Lortl Chief Justice, and a learned man, by leave from the House of Co~mor is ,  pleading 
before that House for himself, and excusing what he had done in a trial that came 
before them itt the west, whereof complaint was made to the House. And he did i t  
with that great humility and revererioe, and those of his own profession and others, 
wer0 so far his advocates, as that the Kouse desisted from any further prosecution ”(e)2. 
In the year 1 W. & M. (l689), Sir Francis Pernberton and Sir Thomas Jones were 
cluestioned by the House of Commons (12 How. St. Tr. 822), for their judgment 
given, against the privileges of the House, in the case of Jay v. T ~ ~ ~ a n ~  (see 14 East, 
102, note (U)), and were committed to custody. And it cannot be doubted that such 

Kittg or of his heirs, by any power or authority whatsoever, concerning the Royal 
power of our lord the Ring or of his heirs, or against the estate of our said lord the 
King or of his heirs, or against the estate of the Crown, shall be void and of no avail 
or force whatever; but the manners,” $e. Then follows the passage i n  the text, 
The Act is printed i t t  the statutes of the realm, published by the Record Commissiot~, 
1810 (vol. 1, p. 189). 

Reference is made in the margin to Res v. ? ~ ~ ~ s ~ ~ e ,  1 Sid. 
372, 

See Brady’s History of England, vol. iii. p. 146. (&I1 See 4 Inst. 11. 
(b)’ I Sid. 338. 

(c)’ 22 Car. 2. Vaugh. 135. 
(a)2 BusheEl’s mse, 26 Car. 2. 
(b)z 13 How. St. Tr. 1413. 
(c)z This apparet~tly refers to the steps taken in the House of Commons in 1667, 

against Keeling C.J., who appeared before the House a t  his own request; 6 How. 
Sta. Tri, 992, citing 4 Hats. Pr. 113. See also the proceedings against several of the 
Judges, in the House of Commot~~, in 1680 ; 8 How. St. Tr. 163, 193, 194. It does 
not appear that, on this latter occasion, any of the Judges attended the House ; for 
North, in his Examen, p. 567 (cited, 8 How. St. Tr. 168, note) says- 

“ I t  was much wondered, a t  the time, that, in  all this noise about the Judges, 
mtte were sent for to the House ; the cause was thought to be, that they were stout 
men, taud would have justified all they had dotie, and that was not thought seasonable.” 

S. C. Freem. (K. B. & C. P.) 1 ,  
1 Mod. 119. 

Sir T. Jones, 13. 
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a power still exists. Even in our own times, the case of an Irish Judge (g), against 
whom a complaint had been made, was entertained, and his petition thereon received, 
in the House of Lords, whose authority in such [29] a case is, a t  any rate, not greater 
than that  of the House of Commoris. 

But, according to the plaintiff, in a case like any of these, the Judges might again 
sit in inquisition upon the proceedings of the House of Commoris : and not only the 
Judges of the Superior Courts, but those of the County Court and other inferior 
tribunals. Yet even the Court of Queen’s Bench cannot issue a mandamus or a 
prohibition to the House of Lords or House of Commons. There might indeed be a 
Court superior to the Legislature, like the Supreme Court in the United States of 
America, which is authorised to  decide on the legality of acts of Congress, and to 
determiue questions between the whole Union and a particular State, or between one 
State and another. And, as there is no appeal from 
the Supreme Court in America to Congress, the absurdity does not exist there which 
would arise in this country if the Courts of Law had the jurisdiction cotitended for, 
namely, that the legislative body is a Court of Appeal from that very tribunal which 
affects to control i ts  decisions. 

The administration of the law of Parliament is referred by the Constitution to the 
two Houses of Parliament exclusively, as other Courts exclusively administer the 
revenue law, the canon law, the maritime law, and equity. And this peculiar juris- 
diction is necessary from the nature of Parliamentary privilege. That privilege was 
created in order that the Houses might perform their functions effectively arid 
independently ; i t  has existed always, and not by derivation from the Crown ; i t  is as 
old as the prerogative, and as much part of the Constitution. It could not have 
existed beneficially, if cognisable by iriferior tribunals. Privilege is given to the 
House of Commons to be exercised agairist the Crowri arid the House of [30] Lords : 
unless the Commons were themselves the tribunal by which their privilege is to be 
judged, i k  would have been abolished long ago. The necessity for preserving i t  from 
interference by the Courts of Law is not to be estimated from the present improved 
atate of those Courts. The law of privilege was settled when Judges were the 
creatures of the Crown, and liable to be discarded if not obedient, arid when the 
Kings themselves used to interfere in the administration of justice, which they did 
perwnally and as Judges, in ancient times, arid afterwards by letters to  the Judges, 
directing them how to act iri particular cases, a practice several times checked by 
statute, as, in particular, by stat. 2 Ed. 3, c. 8, arid 18 Ed. 3, stat. 4(a). And, 
although the Judges are now independent of the Crown, there may still be a proper 
constitutional jealousy lest, at somo time, a desire of popularity (b), or of extending 
the jurisdiction of the Courts, should lead them to decisions against wholesome atid 
uaeful privilege, as mischievous as those formerly given in submission to the King’s 
authority. But, during the struggles of the House of Commons against the Crown, a s  
in the reigns of Elizabeth, James 1, and Charles 1, the privileges of the House would 
clearly not have survived if they had depended on the ruling of Judges. Arid, a t  
any period, [31] i n  the case of a contest between the two Houses, if a question of 
privilege arose, arid could be decided by a Court of Commoti Law, the ultimate 
appeal would be to the House of Lords, who would thus become Judges, in the last 
resort, of the privileges of the Commons. Thus, in the case of Shidey v. Fagg (6 How. 

But here no such Court exists. 

(9)  The Attorney-General was understood to allude to the case of Mr. Justice 
Fox, a Judge of the Commoii Pleas in Irelarid. See his petition, 45 Lords’ Jour. 
662 ; and the resolution for postpoiiiiig the proceedings for two months, p. 716. Also 
7 Par]. Deb. 752, ’788, A.D. 1806. 

(a) See, an the subject of interference by the Kings of England with judicial 
proceedings, a great number of authorities cited by Mr. Amos i r i  a note to his edition 
of Fortescue, p. 23, note B. to chapter 8. Also Sir F. Palgrave’s Rise and Progress 
of the English Commonwealth, vol. i. p. 278, part 1, c. 9. 

(6) He cited here from vol. i. of Lord Erskine’s Speeches, p. 379, 2d ed., the 
following passage of Lord Marisfield’s judgment i n  the case of 7’he Dean of Si. Asciph. 
I‘The Judges are totally independent of the ministers that may happen to be, and of 
the King himself. But I 
agree with the observation cited by Mr. Cowper from Mr. Justice Foster, I tbat a 
popular Judge is an odious and a pernicious character.”’ 

Their temptation is rather to t h e  popularity of the day. 
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St. Tr. l l a l ) ,  and in that  of Regina v. Puty(b), if the parties committed by the 
Commons bad brought actions of trespass, and the Court of Common Law had 
determined the question in privilege, the House of Lords, on appeal, would have been, 
in a maimer, judges it1 their own cause. And there is no remedy against the abuse 
of such at1 authority, since the House of Lords cannot be dissolved. 

The lex Parliamenti is not known to the Judges of the Common Law Courts. 
They have no means of arriving judicially at  any information on the subject of 
privilege. The Judges, even of the Superior Courts, are riot, in gerieral, arid carinot 
be presumed to have been, members of either House of Parliament. The Parlia- 
mentary reports, and even the journals, furnish little information on the subject, 
niatiy privileges resting wholly it1 usage. I t  is said that all subjects of the realin 
are bouud to take notice of Parliamentary privilege; but that does not imply a 
judicial knowledge. All persons are bound to take notice of the general law of the 
land ; but all are not competent to administer it,. It was at1 observation of Speaker 
Ouslow (cited, 3 Hats. Prec. 75, note), “ That commoti lawyers, accustomed to the 
forms and practice of the Courts of Westminster Hall, know little of Parliametitary 
law, or of the forms of proceeding in Ptlrlianietlt.” If the Judges of the Courts 
in Westmiiister Hall are little [32] acquainted with Parliamentary privilege, still 
less can the Judges of Inferior Courts be supposed to understarid it. 

Either Lhe Courts of Common Law must take the law of privilege as laid down by 
the Houses of Parliament, or the Houses must accept it from them. In the latter 
case, the decision of a pie poudre court may bind the Lord Charicellor and the 
Speaker. Arid the judgments of the Commom Law Courts may riot be uniform. 
There may be twenty actions against the Speaker for libel or false imprisonment, or 
as many indictmetits (for if privilege is 110 bar to  a civil action it is clearly no answer 
to  aii indictmetit), arid as many County Courts, or Courts of Quarter Session, may be 
of different opinions as  to the law. By what, rule, then, is Parliament to be guided in 
its exercise of privilege ? 

The existence of privilege, therefore, iiecessarily requires that that privilege should 
be declared by the House to which it belongs. If it does riot exist, of courae no 
question arises as to the proper tributial. If i t  does, i t  cannot be usefully exercised 
unless judged of by the Houses themselves. And, eveti in the introduction (U), 
already cited, to Lord Brougham’s judgment in WeZZesZey v. The Duke of Beuilfol.t, i t  is 
allowed that, “ i t i  order to be consistent,” the champions of privilege ‘I must maintain 
that the Houses of Parliament alone are the judges of their privileges. This right is 
worth nothing if i t  is confined to  judging of the general and abstract question. They 
accordingly also maintain that they alone are the Judges to decide whether, in ariy 
paiticular instance, those privileges have been broken.” 

I t  is objected that the carryitig privilege to this [33] extent gives each House of 
Parliament a legislative power, independently of the Crown and of the other House. 
But the prapositiorr contended for goes no further than to say that aach House is a Court 
of exclusive jurisdiction, as the Ecclesiastical Courts, the Admiralty Court, and the 
Court of Exchequer, are with respect to particular branches of the law. They have 
not power to make the law, but only an exclusive authority to declare i t  on particular 
subjects. It has been 
said that much of the law established in the Common Law Courts is “Judge-made ; ” 
a d  it may he so described : but the Judges exercise no legislative power : the law 
which they deIiver is supposed to have always existed, and to be merely declared 
by them. 

Arguments are likewise drawn from the liability of this privilege to  abuse : but 
such a liability does not shew that the privilege has 110 existence. In every balanced 
Government there must he powers so cotistituted as to check each other, powers 
which have their respective limits, but for the abuse of which there call be no remedy. 
In this country the Crown has, by its prerogative, the powers of declaririg peace 
and war, of pardoning, and of summoning and dissolvirig Parliamerit ; and if these 
are abused the law furnishes no remedy. So the House of Lords have the power of 
judicature in the last resort; arid for any decision they might give in abuse of that 
power there is no redress. The House of Commons has the absolute power of voting 

It does not follow that they can extend their jurisdictiori. 

(a) 2 Ld. Ray. 1105 ; S. C. 2 Salk. 503. 
(a) Lord Brougham’s Speeches (cited, p. 25, ante), vol. iv. p. 347. 

Reports temp. Holt. 536. 
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thepwblic money, and might stop the supplies improperly. An Attorney-General may 
enter a nolle prosequi on any prosecution, and might, if he chase to abuse that power, 
obstruct the course of justice. He  may refuse his fiat for a writ of error ; or [34] he 
may make an injurious use of the discretion vested in him as to filing criminal informa- 
tions. The three branches of the Legislature 
have an unlimited power. They might make a statute for abolishing the House of 
Commons. The Septennial Act was a strong instance of their exercise of authority. 
They might pass an Act for changing the religion of the country against the wish 
of the people. For such cases no redress is provided by the law; if they occur, 
revolution has begun, and the only remedy is resistance. 

I t  may, however, be observed that the same argument from the possibility of abuse, 
which is urged against privilege as insisted upoii by the House of Commons, applies 
equally to the  power claimed for the Common Law Courts, of determining how far 
privilege extends. 

It is true that the power claimed by the Commons of declaring their own privilege 
has, in past times, been frequently abused. But, first, the Constitution supposes that 
the House consists of independent arid intelligent men, who will discharge their duty : 
and, secondly, there are many instances of conduct pursued by the Judges in past 
times, which shew what consequences would have ensuecl if the law of privilege had 
alwayr rested in their hands. On points not involving privilege, i t  is sufficient to cite 
the casea (mentioned by Mr. St. John in his speech at  a conference between the 
Houses in 164O(a)l) of Wayland, Chief Justice of the Common Pleas, who was 
banished for taking bribes, temp. Ed. l., and ‘rhorpe, Chief Justice of the King’s 
Bench, who was adjudged to be hanged for the same offence, temp. [35] Ed. 3 : the 
decision of a great majority of the Judges in favour of the claim of ship-money (a)2; 
and the case of Sir Thmnns Darnel and Others (3  How. St. Tr. l), where the Judges of 
this Court held that a person committed by order of the  King in Council was not to be 
discharged on habeas corpus 

In 11 Ric. 2 (1387), 
Treclilian, Chief Justice of the King’s Bench, arid Belknap, Chief Justice of the Commori 
Pleas, with other Judges, Belknap’s associates, were required by the Kirig to answer 
certain questions ; atid, among other answers ( E ) ,  they stated that the parties who 
procured the passing of a statute then lately enacted (which they held derogatory 
to the King’s royalty) “were to be punisbed with death, except the King would 
pardon them ;” and they gave the same opinion as to those who moved the King 
to  consent to that statute. Also, on being asked whether, if, on Parliament being 
assembled, the King shall have limited certain articles upon which the Lords atid 
Commons ought to proceed, and they will riot proceed thereon until he shall have 
answered them 011 certain articles proposed by them, the King in such case ought 
not to have the governance of the Parliament, &c. ; they replied, ‘ I  That the Kirig 
in that behalf has the goverr~ance, and may appoint what shall  be first handled, arid 
so gradually what next in all matters to be treated of iti Parliament even to the 
end of the Parliament : and if any act contrary to the King’s pleasure made knowti 
therein, they are to be punished as traitors.’’ And, being asked whether the Lords 
and Commons can, 1361 without the King’s will, impeach iri Parliament any of the 
King’s Judges or officers for any of their offences, they answered, “That they cannot, 
and if any one should do so, he is to  be punished as a traitor.” In the case of Stroud, 
Long, Selden, and other members of the House of Commons, in 1629, 5 Car. 1, the 
King caused questions to be propounded to the Judges as to the liability of members 
for offences against the King or Council “no t  in a Parliament way;” and they 
answered that a member so offending might be punished for i t  after the Parliament 
ended, if not punished in Parliament; ‘Ifor the Parliament shall not give privilege 
to  any ‘contra morem Parliamentarium,’ to exceed the bouiids and limits of his 
place and duty. And all agreed, that regularly he cannot be compelled out of 
Parliament to answer things done in Parliament in a Parliamentary course ; but i t  
is otherwise where things are done exorbitantly, for those are not the acts of a 

But these powers do  not the less exist. 

Then, as to decisions of the Judges on questions of privilege. 

(u)1 On the case of Ship Money, 3 How. St. Tr. 1273. 
(a)a Rcx v. Harnpden, 3 How. St. Tr. 825. 
(e) The Attorney General read the questions and answers mare at length, from 

1 Pad. Hist. 194, 195. 
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Court.” And, in answer to the next question, they decided that a particular course 
of conduct, therein pointed out, would be punishable out of Parliament, as ari 
offerice exorbitant committed iir Parliament, beyoiid the office, and besides the duty 
of a Parliamerit man (a)1. Stroud and the other members were afterwards com- 
mitted to custody for acts done by them in Parli~metit, and on return to writs 
of habeas corpus, it appeared that the commitmei~ts were by warratits of the 
Privy Council. When the Court of King’s Bench was ready to deliver judgment 
on the returns, the King removed the pri-[37]-soriers from the several prisons in 
which they were corifined to the Tower, arid wrote letters to the Judges statirig 
his pleasure that none of the parties should come before the Court ‘’ until we have 
cause given us to believe they will make a better demotistratioii of their modesty 
and civility, both towards us arid your Lorclahips, than at their last wppearance they 
did.” AccardiIjgly no judgment was given ; and the ~risoners remained in custody 
during the long vacation. Iti that vacatioii the King stimmoned two of the 
Judges to Hampton, and conferred with them up011 the case. Iri Michaelmaa term 
the parties were brought up, aticl the Court consented that they should be bailed, 
but required sureties also for their good behaviour. To the latter proposition they 
objected, statin amorig other reasons, that ‘ I  we cannot assent to it without great 
offence to the ~arliament,  where these matters which are surmised by return were 
acted.” The Court aiiswered that they had no kriowle~~ge, frotn the return to the 
habeas COI’PUS, of the matters having been transacted in Parliament. But Hyde C.J. 
said : “ If now you refuse to fitid sureties for the good behaviour, and be for that cause 
remanded, perhaps we afterwards will iiot gratit a habeas corpus for you, iiiasniuch 
as w e  are made acquairited with the cause of your imprisonmerit.” Aiid the prisoriers, 
riot finding sureties for good behaviour, were remanded. 111 1621, the House of 
Commons having entered npon their journals a protestatiori ‘‘ that the liberties, 
~aIichises, privileges and jurisdictioris of ParliameIit are the aricietit and u ~ i ~ ~ o u ~ ) t e d  
birthright atid iiiheritarice of the subjects of Englarid,” James 1 sent for the jouriials, 
arid, in Council, erased the protestation (a)z. This is stated [38] by the mirrutes of 
Couucil to  have taken place iu the  presence of the Judges, and was, no douht, done 
a t  their suggestion. Auother instance of the mancier i n  which t,he Judges have 
treated cormtitutiortal rights is the resolution of eleveri out of the twelve iii favour 
of the disperising power in Sir ~ d ~ ~ ~ d  Hale’s case, 1686, 2 Ja. 2 (11 How. St. Tr. 
1198, 1199). Lord Clareticfort, speaking of the tratisaetioIis in the case of s ~ i ~ ~ - m ~ ~ i e y ,  
and other abuses which took place about the same period, complains that the people 
saw, i n  the Courts, “reasoi; of State urged as elements of law, Judges as sharp-sighted 
as Secretaries of State, arid iii the mysteries of State ; jndgmeut of law groiirided 
upon matter of fact, of which there was neither iiiquiry nor proof; ” arid he adds, 

The damage aiid mischief carirrot be expressed, that the Crowri aiid State sustained 
by the deserved reproach arid infamy that atterided the Judges, by being made use 
of in this and like acts of power.” Clar. Hist. Rep. vol. 1, pp: 123-4 (ed. 1826, 8vo). 

These examples may be set off against the iristaiices which have been cited of 
abuses of privilege by the House of Cotnmoiia, and shew that questions of privilege 
could not have been left ir i  the hands of the Judges with safety to the Coristitntioii. 

If ati 
individual i s  aggrieved by the exercise of privilege, he may be heard, arid his grievance 
redressed, 011 petitiori to the House. There may be a revision of what has heerr done 
by either House. There may be acoriferetice between the two. The House of CommoIiE, 
if it persist iri at1 excess of authority, may be dissolved. Thus the ditFiculty occa-[39]- 
siotied in Mr. Wilkes’s case, by the resolutioti that a member expelled could not be 
re-elected, was cured by a dissolutioti, aiitl the electiori of a uew House of Commotis 
which rescitided the vote. The iriterferenoe of Courts of Law to correct abuses of 
privilege is unnecessary, and, except Sir F. Williams’s case (13 How. St. Tr. 1369), 
there is no instance irt which the authority of the Courts has beeu enforced agairrst an 

But the true remedy for abuses of this kind i s  iti the Constitution itself. 

(a)’ 3 How. St. Tr. 237, 238. The Attorney-Gerieral also referred to the accouiit 
of this conference in Nalsods Collections, vol. ii .  p. 374, 375, cited, 3 How. St. Tr. 338, 
note. The proceedings referred to were those taken in Parliament on March 2d, 
1629, when the Speaker was detained in the chair while certain votes were passed, 
after the King had ordered ari adjournment. 

(a)2 See 1 Pad. Hist. pp. 1361-3. 
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alleged abuse of this kind. Excesses which may have occurred in the assertion of 
privilege have, from time to time, been corrected by, or wi th  the concurrence of, the 
€Iouses themselves. The instatices of abuse relied upon on the other side come down 
to no later a period than 1760-1. The disposition of the Houses to abate ariy 
grievance arising from privilege is shewn by the statutes passed to facilitate actions 
agaiiiat members. Before stat. 2 Ja. 1, e. 13, it  had been consid~red that, if a persoii 
arrested iri exacutioti were discharged by reason of Parliamentary privilege, the 
plaintiff was for ever barred from suing out a new writ of execution in  the same 
case. By that statute, sect. 2, power was given to siie out a new execution when 
the privilege of the session should cease. Bat i t  may be observed that sect. 3 
recognises the authority of the Houses to enforce their own privileges ; for it eriacta 
that nothing in that statute contained shall extend ‘( to the diminishing of ariy puriish- 
ment to be hereafter by censL~re in Parliament iciflicted upon auy person which here- 
after shalt make or procure to be made any siicb arrest as is aforesaid.” Again, the 
remedies of suitors against members and their servants were still further facilitated 
by stats. 12 & 13 W. 3, c. 3, 11 C. 2, c, 24, and 10 C. 3, [40] c. 50. The eriactments 
of stat. 4 G. 3, c. 33, atid suhaeqiierjt Acts, for bririging members of Parliam~nt within 
the provisions of the barikrupt laws, are another instance i n  which the Houses have 
divested themselves of privilege for the general advantage. I n  the two recent cases 
of Nc. Long ~ e l l e s l ~ y  (a>l, arid Mr, Lechmere C h a ~ l t o ~ i  (b),  the House of C o r n ~ o ~ i s  
has rejected the claim of its O W I I  members, imprisoned for contempt of the Court of 
Chancery, to be discharged by reason of privilege. 

It, is asked why the Courts of Common Law may riot judge of Parliamentary 
privilege, as we11 as of prerogative. But what is done by an officer of the Crown 
urider the prerogative is done a t  Common Law. There is no peculiar tribunal to 
decide what belongs to the prerogative. But privilege of Parliament depends upon a 
lasv sui generis, and a ~ m i n ~ s t e r ~ d  by a Court having peculiar jurisdictioti. 

It is also asked what would be the remedy if either House of Parliamerit were to 
do something very outrageous, as to issue an injunction against proceeding iri an 
ejectment ; or to order t h e  Speaker 60 execute a pereoti as a criminal. The answer is, 
tblrt it is tiot decent to put such cases. It might as well be asked what remedy could 
be taken if the Sovereign were personally to commit a crime, In the case of Monopolies 
(I0 H o w .  Xt. Tr. 407), Finch, Solicitor-General, (afterwards Lord Nottingham) s a p ,  
i n  reply to a similar a r ~ u m e n t  : ‘‘ I take it, the possibiiity of the abuse of power, is 
no objection agaiiist that power. For by this argumetit, though the King has a 
power and prerogative by law to restrain subjects [41] from going beyorid the sea, by 
a iie exest regrium, no, say they, he cannot ; for then he may restrain all his subjects 
from going out of the kingdom, and so imprison and hitider every one from going out 
of the nation.’’-‘lSo that this  way of arguing does strike at all power, and I need 
give no other reason for it, for. there can be no power a t  all, which is riot accompanied 
with some trust ; and there is no trust, but i t  pos8ibly (morally spe~kjng) may be 
broken.” The answer to such objections is also well stated in a passage of Considera- 
tion on the Law of Forfeiture for High Treason (by Charles Yorke) (a)a ; where it is 

(a)’ ~ e l ~ e s l e ~  v. The Lhke of ~ ~ a ~ f ~ t ,  2 Rues, & Myltie, 639. 
(a) In the Muffer of th,e ~ u d ~ ~ ~  C h a ? ~ t ~ ~ s ,  2 Mylrie & Craig, 316. 
(U)* Page 116, 36 ed. London, 1748. 
The wbole passage, which the Attoriiey-Gerieral read, is as follows :---After not~cjrig 

the s u p p o ~ t ~ o n  that the King might summon the Lords to pass laws without the 
Commons, the  author says, “Though the law will not suppose t h e  possibility of the 
wrong, since it cannot mark out or assist the remedy ; yet every member of that 
representative body might exclaim in the words of Crassus the Roman ortttor, when 
be opposed the encroachments of a tyrannical consul on the authority of the Senate : 
‘‘ Ille non consul eat, cui ipse senator non sum : ” he is no King, to whom we are not 
a House of Parliament. On the other hand, should the representative of the Commoiis, 
like that of Denmark, siirrender the rights and liberties of the people into the hands 
of the King, and the King, instead of dissolving the Parliament, should accept the 
surrender, and attempt to maintain it, contrary to the laws, and to the oath of the 
Crown ; or should the two Houses take the  power of the Militia, the nom~natiot1 of 
Privy Councillors, and the negative in  passing laws out of the Crown ; these would 
be caaea tending to dissolution : that is, they are cases which the law will riot put, 
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observed that [a] the law will not put such cases, and tha t  they are out of the 
reach of laws and stated remedies. Where they occur, they tend to  a dissolution of 
society, and to a condition of things for which the o d y  cure is resistance. Wherever 
there is a paramount power, there is the same possibility of abuse : and paramourit 
power must be lodged somewhere. In a limited monarchy i t  is distributed through 
various departments of the State ; and the law supposes that power, so created for 
the public good, will be constitutionally and beneficially exercised. As to the order 
which i t  is said the House of Commons might make to  put a man to death, such an 
order would not be within their general jurisdiction. The order now in question 
is so. 

It appearing, therefore, on this record, that the action is brought for a thing 
authorised by order of the House of Commons, arid to reverse that order, the question 
of privilege arises directly, aiid this Court has no jurisdiction. It has only to see 
that  the act was ordered by the House in exercise of the privilege which they claim, 
and to give judgment for the defendants. 

11. The House of Commons has passed a resolution (which is pleaded, and admitted 
by the demurrer), ‘‘ that the power of publishing such of its reports, votes, arid pro- 
ceedings as it shall deem riecessary or conducive to the public interests, is an essential 
inciderit to  the con-[43]-stitutional functions of Parliament, more especially to  the 
Commons’ House of Parliament as the representative portion of it.” Then, suppnsing 
that the question of privilege arose here not directly but incidentally, this Court woitld 
he bound by the resolutior~ set out on the record. Arid, if the law be as declared, 
this action cannot be maintained, the order being made in exercise of a legitimate 
authority. The law is here laid down by a Court of original jurisdiction : the allega- 
tion of its having been so declared is ~ieither traversed 1101- qualified; i t  is not 
suggested that either House of Parliament has ever decided otherwisc. The Court 
cannot say A priori that 110 such privilege can be enjoyed; and, if not, how can 
they find out, on the argument of it demurrer, whether the House of Commons 
has enjoyed this privilege or not? Can the Court, 011 demurrer, look into the 
journals, the debates, arid the votes, to ascertain whether, in poiut of fact, the  
power has been exercised ? If judicial determinrrtioris are soiight for, they caririot 
inform the Court what the privileges of Parliament are, because many of the most 
essential have never been the subject of judicial determination. 

The Coiirt has here a declaration of the House of Commons, not upon a matter 
of general law, of which the Court itself is a proper judge, but upon Parliamentary 
privilege. That declaration is evideiice of the law, which the Court is bound to 
receive as authority. So the resolutioris of the Judges (such as occur freqiiently in 
Lord Coke’s Reports) are evidence of the general law of Etiglarid ; and judicial notice 
is taken of a custom of trade which has been fouud by a special jury, or a custom 
of London certified by the recorder. The adjudication of the House of Commons 
ori a poiut of Parliamentary [44] law ought not to  have less weight than the adjudica- 

being incapable of distrusting those whom it  has invested with the supreme power, 
or its own perpetual duration; and they are out of the reach of laws arid stated 
remedies, because they render the exerciso of them precarious arid impracticable, This 
observation may be applied to every similar case, which can be formed in imagina- 
tion, relative to the several estates ; with this difference, that i t  holds strongest a9 
to the King, in whom both the commoti arid statute laws have reposed the whole 
executive power : nor could the least brarich of i t  be lodged iri the two Houses, for 
the pnrpose of providing a judicial remedy agaiust him, unless the Constitution had 
erected imperium in imperio, arid were inconsisteiit and destructive of itself. Should 
i t  then be asked, What !  has the law provided no remedy iu respect of the King? 
and is the political capacity thus to furnish an exemption to  him in his natural, from 
being called to account 7 the law will make 110 answer, but history will give one. When 
the King invaded the fiiridamental Coristitutiori of the realm, the coi~veiitiori of estates 
declared an abdication, and the throne vacaut. Indeed the political character, or the 
King considered as an estate, still subsisted in notion and judgment of law ; the right 
of the people to be governed by a limited monarch, according to the aricient exercise 
arid distribution of powers betwecn the three estates, remained as much as ever : but 
the exercise of the Government was suspended, which made i t  a case tending to dis- 
solution.” 

K. B. X L I . - ~ ~ *  
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tion of an Ecclesiastical or Admiralty Court on a question of canon or maritime law. 
The question of privilege comes before this Court like a question of foreign law; and, 
where i t  becomes necessary to decide incidentally a point of foreign law, or law 
beIonging to another tribunal, the rule always is, t o  follow the law of the Court of 
original j~risdiction. 

The argument for the defendants is therefore greatly strengthened by the resolu- 
tion of May 31st. But, independently of that resolution, i t  would be sufficient to 
shew that the Act complained of was done by the authority and order of the House 
of Commons in the exercise of their privileges. 

That the law of Parliament is peculiar, and distinct from the common law of 
England, appears from many authorities. 

On the  im~eachment brought in 1388 (11 Ric. 2) against the Archbishop of York, 
Tresilian and others, the justices, serjeants, and other sages of the law, both of the 
realm and of the civil law, were charged by the King to give their faithful advice to 
the Lords of Parliament how they ought to proceed i n  the said appeal. Who 
answered, That they well understood the tenor of the said appeal ; and affirmed, that 
i t  waa no& made nor brought according as the one law or other required.’ Upon 
which, the said Lords of Parliament having taken deliberation and advice, it was by 
fhe assent of the King, with their common accord declared, That in so high a crime 
as is laid in this appeal, and which touches the person of the King, arid the estates 
of this reslm, and is perpetrated by persous who are peers thereof, together with 
others, the cause cannot be tried else-[46]-where, but in Parliament, nor by any other 
law, or Court, except that of Parliament ; and that i t  belongs to the Lords of Parlia- 
ment and to their free choice and liberty, by ancient custom of Parliament, to be 
Judges in such cases, and to judge of them by the assent of the King”’ (a). 

There is a s t a t u ~ b l e  allowance of privilege in 11 Ric. 2, not printed in the 
Statute-B ook, but appearing on the Parliament roils, and evidently an Act of Parlia- 
ment (by, in these terms:-“In this Parliament, all the lords, as well spiritual aa 
temporal then present claimed, as their liberty and franchise, that the great matters 
moved in this Parliament, or to be moved i n  other Parliaments in time to come, 
touching peers of the land, should be agitated (demesnez), judged and discussed by 
the course of Par~iament, and not by the civil nor by the common law of the land 
used in other lower Courts {plus bas courtee) of the kingdom : which claim, liberty, 
and franchise the King readily (benignement) allowed and granted (ottroia) to them 
in full Parliament.” This is confined in terms to the House of Lords; but ha3 
alwaya been considered as extending to matters transacted in or by authority of 
either House. 

The Judges have, in several instances, objected to deciding questions of privilege. 
Lord Coke (13 Re 63) says:--“Note, the privilege, order, or custom of Parlia- 

mination or decision only of the Court of Parliamerit.” And he then states the 
case of The Earls of ArundeE and Devmsisirt. (13 Rep. 63), (27 H. 6), which was a 
controversy between them in the House of [46] Lords (I for their seats, places, arid 
pre-eminences of the same.” The King referred i t  to the Judges to examine the 
title; and they reported “That this matter, (viz. of honour and precedency between 
the two e d s ,  Lords of Parliament,) was a matter of Parliament, and belongs to the 
King’s Highness, and the Lords Spiritual and Temporal in P ~ ~ l i a m e n t ,  by them to be 
decided and determined.” Upon which Sir Robert Atkyns observes, in his argument 
for Sir W. Williams (13 How. St. Tr. 1427); “One would think this were a strange 
answer of the Judges, to deny their advice ; were they not assistants to  the Lords in  
matters of law? The true reason of their declining to give their advice is, it was 
a case above them, and not to be determined by the ordinary rules of law, and there- 
fore out of their element. ‘Quza supra nos, nihil ad nos.’ Therefore their answer 
was, that i t  was a matter of Parliament, and belonged to the King and Lords, but not 
to the Judges.” 

The House of Commons (in 31 &I 
32 Hen. 6, 1454), represented to the King and Lords in Parliament, that Thomas Thorp, 

ment, either of the ej pper House, or of the House of Commoris, belongs to the deter- 

Another instance is found in Thwp’s case (b)z. 

(a) 1 Parl. Hist. 207, 208. 
(6)’ 3 Rot. Park 244. 
(a)% 13 Rep. 63. 

Cited i n  ~ u r d ~ t ~  v. Abbot, 14 East, 22. 
More fully in 1 Hats. Prec. 28, from 5 Rot, Par]. 239. 
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their Speaker, w a a  imprisoned, and they prayed his discharge according to the privileges 
of the House. Richard Duke of York informed the House that Thorp was taken 
in exeoution at hie euit, in an action of trespaes, arid prayed that he might not be 
discharged. The Lords ‘(opened and declared to the justices the premises, and asked 
of them whether the said Thomas ought to be delivered from prison, by force and 
virtue of the privilege of Parliament or no,” The Judges, after deliberation, answered 
and said : (‘That they [47’J ought not to answer to that question, for i t  hath not been 
used aforetima, that the justices should in  anywise determine the privilege of this 
High Court of Parliament; for i t  is so high and mighty in its nature, that i t  may 
make law, and that that is law it may make no law; and the determination and 
k n o w l ~ g e  of that privilege, belongeth to the Lords of the Parliament, and not to 
the justices.” P t  may be con~t ided  that the J u ~ g e s  merely refused to a d j ~ d i ~ a t e  ; 
but they were uot aeked to decide ; thep were merely requested to give an OpiQiOU, 
and declined doing SO, as the Judges have in later times on questiorie of equity. This 
was the interpretation given to their conduct by Lord Ellenborough in Burdett v. 
Abbot (14 East, 29). His Lordship says that the question was not put to them as to 
persons who should adjudge, They say 
in effect, it is not a proper subject for UE to enter into ; it pro~erly belongs to your- 
selves; and therefore it is not for us to advise you upon it.” 

In  the case of Qwrgs ~ ~ e T ~ ( ~ )  the King (Henry VIII.) in the presence of 
the Lord Ckanc0llor and Judges, the Speaker, “and other the gravest persons of 
the Nether House,” thus recognised the superiority of the law of Parliament over 
that of the other Courts. “ W e  be i t i fo r~ed  hy our Judges, that we a t  no time 
stand so highly in our estate Royal, as in the time of Parliament ; wherein we as hmd, 
and you 8s me~bera ,  are conjoined arid knit together into one body politic, so as 
whatsoe~er offe~ce OP injury  during that time), is offered to the meanest member 
of the House, ia to be jndged as done against our person and the whole Court of 
Parliameiit ; which [48] p r e r ~ ~ a t ~ v e  of the Court is so great (as our learnad counsel 
informeth us) as all acts arid processes coming ou t  of any other Inferior Courts, must 
€or the time cease and give pI8ce to the highest,” Arid “Sir Edward Monta~u,  
then Lord Chief Justice, very gravely declared his opinion, confirming by divers 
reasons all that the King had said, which was asa0nted unto by all the residue, none 
speakin to the c o n t ~ a r y ~ ’  

In 8oke% Fourth Institute, 15, it is said : ‘‘ And as(&) every Court of Justice 
bath laws and customs for its dir~ctions, some by the c o m ~ o n  l ~ w ,  some by the civif 
and canon law, eome by peculiar laws and customs, &c, So the High Court of 
Parliament guis propriis legibus et conauetudinib~~a subsistit. It is lex e& consuetudo 
Parliamenti, that all weighty matters in  any Parliament moved concerning the Peers 
of the Realm, or Commons in Parljametit assembled, ought to be d e t e r m i n ~ ,  adjudged, 
and discussed by the course of the ParIia~eii t ,  arid not by the civil law, nor yet by 
the common laws of this realm used in more inferior Courts ; which was so declared 
to  be aecu~dum legern et  consuetudinem Par~iament~, co~icertIitig the Peers of the  
Realm, by the King and all the Lords Spiritual and Temporal ; and the like pari 
ratione ia for the Commons for any thing moved or done in the House of Commons : 
and the rather, for that by another law and custom of Parliament, the King cannot 
take notice of any thing said or clone in ths House of Commona, but by the report 
of the House of Commons : and every member of the ParIiament hath a judicial place, 
and can be no witness. And this is the reason that Judges ought not to give any 
opinion of a E493 matter of Parliament, because it is not to be decided by the commoti 
laws, but secundum legem et consuetudinem Parliamenti : and so the Judges in divers 
Parliaments have confessed. And some hold, that every offence committed in any 
Court punishable by that Court, must be punished (proceeding criminally) in the same 
Court, or in some higher, and not in any Inferior Court, and the Court of Farliameiit 
hath no higher,J’ 

In 3 Hawk. P. C. p. 219, book 2, c. 15, 8. 73 {Leach’s ed. 17951, i t  is said, “There 
can be WO doabt but that the h i~hea t  regard is to be paid to all the ~roceedinge of 

but as advisers to the Lords on the law, 

( b )  1 Hats. 56, 87, citing Holinshed’s Chronicle. 
(a) Oppoaite these words in the margin is “Lex et  consuetudo Parliamenti. Ista 

lex ab o m ? ~ i b ~  eat q u ~ r e n ~ a ,  a multis j g n o ~ t a ,  a paucis cognita.” The same words 
are in CO, Litt. 11 b, 
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eithw of those Houses” (of Parliament), “and that wherever the contrary does not 
plainly and expressly appear, i t  shall be presumed that they act within their juris- 
diction, and agreeably to the usages of Parliament, arid the rules of law and justice.” 

Sir William Blackstone, in 1 Comm. 164, after stating the objection made by the 
Judges when called upon to answer in ~ ~ ~ ~ J s  case (1 Bats. Prec. 28. 13 Rep, 63), 
says : “Privilege of Parliameiit was pritIcipally estabIished, in order to protect its 
members not only from being molested by their fellow subjects, but also more 
especially from being oppressed by the power of the Crowa. If, therefore, all the 
privileges of Parliament were once to be set down and ascertained, arid no privilege 
to be akloweal but what was so defined and determined, i t  were easy for the executive 
power to devise some new case, trot within the line of privilege, anc? under pretence 
thereof to harass any refractory member and violate the freedom of Parliament, The 
dignity and i ~ e p e n d e r ~ c e  of the two Houses are therefore in great nieasure preserved 
by keeping their privileges indefinite.” 

[U01 The dicta of Judges on this subject concur with the opinions of text writers. 
De Grey C.J. says, in Brass Crosby’s cuse (3 Wils. 199): “This Court cannot take 
cognizance of a commitment by the House of Commons, because i t  cannot judge by 
the same law ; for the law by which the Commons judge of their privileges is unknowr~ 
to us.” “The  counsel a t  the Bar have not cited one case where any Court of t h i s  
Hall ever determined a matter of privilege which did not come iiicidentalIy before 
them”(p. 202). “Courts of Justice have tio cognizance of the Acts of the Houses of 
Parliament, because they belong ad aliud examen ” (p. 203). Acts of either House 
cannot, according to this opinion, be adjudged upoii by the Common Law Courts, 
even incidentally. Atid Blackstone J. there, referring to  Rtygkiu v. Puty (2 Ld. Easy. 
1105), where Holt C.J. differed from the rest of the Judges, says, “ W e  must be 
governed by the eleven, and not by the single OWJ.” 

In ~ e g ~ ~ a  v. Puty (‘2 Ld. Ray. 1108, 1109), Powys J. said, “The House of 
Commons is a great Court, and all things done by them are to be intended to have 
been rite acta.” The House of Commons are a great branch of the Constitution, and, 
are choren by ourselves, and ale our trustees ; and i t  cannot he supposed, nor ought 
to be presumed, that they will exceed their bounds, or do atiytbirig amiss.” Atid, 
he said, “The reason why there were no precedents of that kind” (of enquiry by 
this Court into the proceedings of the House) was, “That  it would be unreasouable 
to put the Judges upon determiIiing the privileges of the House of CommoI~s, of 
which privileges they have no account, nor any footsteps in their books: [Sl] that 
the House of Commons have the records of them, and, as occasion requires, search 
them to find them : that the Judges catitlot resort to those records, and, therefore, 
it is indeed impossible for them to judge matters of privilege.” And Powell J. said 
(2 Ld. Ray. l l l o ) ,  “The  Commons have also a power of judicature; and so is 
4 Inst. 23; but that is iiot by the commoti law, but by the law of Parliament, to 
d ~ ~ r ~ i n e  their own priv~leges.” “ He said, this Court might judge of privilege, 
but not contrary to the judgment of the House of Commons.” “The Court of 
Parliament,” he said (p. 11 1 1), ‘‘ was a superior Corirt to this Court ; arid though the 
King’s Bench have a power to prevent excesses of jurisdiction in Courts, yet they 
cannot prevent such excesses i n  Parliament, because that is a superior Court to them, 
and a prohibition was never nioved for to the Parliament.” 

Lord Camden, in BnZick v. C u r r i ~ g ~ ~  (19 How. St. Tr. 1047), after stating that 
the only instance of a power to commit without a power to examine upon oath is i n  
the practice of the  House of Commons, says, “But this instecttee is no precedent for 
other oases. The rights of that assembly are original and self created; they are 
paramount to our jurisdiction, and above the reach of irijunctiori, prohibition, 01‘ 
error.” 

I n  Com. Dig. Parliament (G, I), it is laid down, that “ the  Parliament suis propriis 
legibus et  co~isuetudinib~s aubsistit.” And that ‘I all matters moved, concerning the 
Peers or Common5 in Parliament, ought to be determitied accord in^ to the usage arid 
customa of Parlisment, and not by the law of any Itiferior Court.” And the same 
doctrine is laid dowii in other abridgments. 

[62] The principles thus recognized by Judges and writers on the law have beeti 
acted upon in many cases. Arid, first, those instances may be mentioned in which 
writs of habeas corpus have been sued out upon commitments by the Houses of Parlia- 
ment. In connection with this class of cases, that of Sir Thomas Rarwl and &?hers 



S A D . & E M .  STOCKDALE ‘U. HANBARD t133 

(3 HOW. St. Tr. l), 3 Car. 1 (1637), should be noticed. To write of habeas corpus 
sued out by them, returns were made, stating tbat they were committed by warrant 
of Privy Council ; and the Court of King’s Bench held that, I‘ If a man be committed 
by the commandment of the King, he is not to be delivered by a habeas corpus in this 
Court, tor we know not the cause of the commitment.” And Hyde C.J. said : “Mr. 
Attorney hath told you that the King hath done it, and we trust him in great matters, 
and he is bound by law, and he bids us proceed by law, as we are sworn to do, and 
SO is the King ; and we make no doubt but the King, if you seek to him, he knowing 
the cause why you are imprisoued, he will have mercy; but we leave that. If in 
justice we ought to deliver you, we would do i t ;  but upon these grounds, and tbese 
records, and the precedents and resolutions, we cannot deliver you, but you must be 
remanded.” This decision was strongly censured in the House of Commons in the 
ensuing Plrrkament ; and an article was inserted in the Petition of Right (1628), to 
prevent such imprisonment and detention in future. But, although this exercisa of 
power by the Crown was so called in question and restrained, the rule has remained 
unaltered that the Houses of Parliament may by their own authority commit, and 
that such commitments are not questionable b y  the Courts of Law. 

[a31 Two cases of habeas corpus on commitments by the House of Commons 
oecurred in the time of the Commonwealth. Captain Streater (a)’ was committed by 
the Speaker’e warrant, until he should be delivered by order of Parliament. On 
return to a habeas corpus, and argument thereon, the Court of King’s Bench ordered 
him to be remanded ; and i t  was said (b)l (apparently by Rolle C.J.), “ Mr. Streater, 
one must be above another, and the inferior must submit to  the superior ; and in all 
justice, an Inferior Court cannot cotitroul what the Parliament does. If the Parlia- 
merit should do  one thing, and we do the contrary here, things would run round. 
W e  must submib to  the legislative power : for if we should free you, arid they commit 
you again; why here would be no end: and there must be an erid in all things.” 
And, as to the objection that no cause was expressed by the return, the same Judge 
said : “It ia true, here there is not. We are Judges of the law, and we may call 
Inferior Courts t o  an account why they do imprison this or that man against the 
known laws of the  land ; and they must shew cause to any man. In  this case, if the 
cause should come before us, w e  caniiot examine it, whether i t  be true or unjust: 
they have the  legislative power ” ( c ) .  [54] After the dissolution of the Parliament, 
another habeas corpus was sued out, and the prisoner admitted to bail (a)2. 

In Sir Robert Pyds case, cited in 5 Horn. Xt. Tr.(6)2, from Ludlow’s Memoirs, it is 
mentioned, aa a proof of the low state to  which the Parliament had fallen before the 
Restoration, that when Sir R. Pye, who had been committed by their order, was 
brought before the Court of King’s Bench on habeas corpus, and Judge Newdigate 
asked the counsel for the  Commonwealth why it should not be granted, they answered 
that they had nothing to say against i t ;  whereupon the Judge, “ashamed to see 
them so unfaithful to their trust,” replied, that ‘ I  Sir Robert Pye being committed by 
an order of the Parliament, an Inferior Court could not discharge him.” 

I n  more settled times, after the Restoration, Lord Shaftesbury (6 How. St. Tr. 
11269. 3 Keb. 792), was committed to the Tower by the House of 
Lords, on a warrant specifying no cause but I ‘  high contempts committed against this 
House.” On argument upon return to a habeas corpus, he was remanded, and Sir T. 

1 Mod. 144. 

(a)’ Case of Cuptuia Streater, 5 How. St. Tr. 366. 
(b ) l  Page 386. 
(c) The legislative power appears to  have been mainly relied upon by the Court 

in this argument. Nicholls J. said, “You did distinguish between an order arid an 
Act of Parliament. Why their power is a law, and we cannot dispute any such 
thing : ’I p. 387. The second thing that hath 
been objected against the return was by Mr. Freeman : he says, the Parliament hath 
not power to alter the laws. Why, they have the legislative power, and may alter 
arid order in  auch sort as they please : ” p. 386. And, on the prisoner’e citing the caae 
of DameZ and Others (3  How. Sta. Tri. l), the same Judge said, “The Kiiig was 
plaintiff against them, and he waa but a feoffee in trust : the  Parliament is plaintiff 
againrt you, and they are a legislative power : ” p. 388. 

(a)’ T h s  Protector and Captain Streeter, Style, 415. Cited, 5 How. St. Tr. 405. 
@>a 5 How. St. Tr. 948. 

And the Judge cited in the text said : 

Ludlow, vol. 2, p. 842, ed. 1698. 
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Jones J., a€ter allowing that such a commitment by an ordinary Court of Justice 
would have been bad, said (6 How. St. Tr. 1396), “The cause is different when i t  
comes before this High Court.” “The course of all Courts ought to be considered,” 
“and i t  has not been affirmed, that the usage of the House of Lords has used to 
express [Sa] the matter more particularly on commitment for contempts, and there- 
fore I shall take i t  to be accordirig to the course of Parliament. 4 Inst. 50. I t  is 
said that the Judges are assistants to the Lords, to inform them of common law ; but 
they ought not to  Judge of any law, custom, or usage of Parliament.” And Rainsford J. 
said, “This Court has no jurisdiction of the cause, and therefore the form of the 
return is not cousiderable.” 

The next case is Regina v. Paly, reported in Lord Raymond (2 Ld. Ray. 1105. 
14 How. St, Tr. 849). The original judgment of Holt C.J. in that case has lately 
been published from a mauuscript copy (a) ; but, though a valuable document, i t  does 
not materially vary from the reports before published. That case, no doubt, is an  
extreme one, and tries the principle upon which such decisions have gone. Paty had 
been committed by the Speaker’s warrant, for having (coutrary to the declaration, 
and in contempt, of the House of Commons) brought an aotiou against the late 
constabler of Aylesbury for disallowing his vote in the election of members to Parlia- 
ment. I1 there was any case in which a Court of Law might justifiably have enquired 
into a commitment by the House of Commons, i t  would have beeri this, since an 
action brought under the same circumstances had been held maintainable by the 
House of Lords in Ashby v. White (3 Ld. Ray. 938. But 
eleven of the twelve Judges agreed that the Court of Queeu’s Bench had no jurisdic- 
tion in the case of a Parliamentary commitment, and could not discharge the prisotiers. 
Gould J. said (page llOS), “If this had been a return of a [66] commitment by an 
Inferior Court, i t  had been naught, because i t  did not set out a sufficient cause of 
commitment: but this return being of a commitment by the House of Commons, 
which is superior to this Court, i t  is not reversible for form. And that answers the 
objections to  the form of the commitment. W e  cannot judge of the privileges of the 
House of Commons. but they are to debate them among themselves. He said, i t  was 
objected, that by Mag. Chart. c. 29, no man ought to  be taken or imprisoned but by 
the law of the land : but that the answer to  this was, that there were several laws in 
this kingdom, among which was the lex Parliamenti ; which law, as i t  is said in the 
4 Inst. 15, Ab omnibus est quarenda, a multis ignorata, a paucis cognita ;I’ and that 
i t  was uncertain that those words in the Statute of Mag. Chart. were to be restrairied 
to  the common law. He said, the Parliament had laws and customs peculiar to  itself, 
and that this was declared to be secundum legem Parliamenti ; and that the Judges 
ought not to give any answers to  questioiis proposed to  them about matters of privilege, 
because the privileges of Parliament are not to be determined by the common law.” 
He then oommented on the cases of Lord Shnftesbuq (6 How. St. Tr. 1269. 1 Mod. 
144), and Sir John Elliot (3 How. St. Tr. 393), and concluded ‘I that no habeas corpus 
would lie.” Powys J. (whose judgment has been partly cited already (page 50, ante)), 
said (2 Ld. Ray. 1108) : “Shall the Commons hinder a man from proceeding at law? 
Nom in general speaking, tbat  is the only use of privilege; and the meaning of 
privilege is, that i t  is a privilege against the course of law : such is the privilege of 
members against suits of law to be brought [67] against them.” And Powell J. 
(whoae judgmeut also has been before cited (page 51, ante), said (2 Ld. Ray. 1110, 
llll), that “this Court might judge of privilege, but not contrary to  the judgmeirt 
of the House of Commons.” I ‘  If they ” (the Court of Queen’s Bench) “should dis- 
charge thoae persons, that are committed by the House of Commons for a breach of 
privilege, this would be to take upon themselves directly to judge of the privileges of 
Parliament. This want of jurisdiction in the Court cures all the faults in the commit- 
ment.” The greatest respect is due to  Holt C.J., who differed, in this case, from the 
rest of the Judges; but his was a single opinion against that of eleven, and i t  has 
been constantly over-ruled. Nor does his argument support the decision which he 
gives; for he said, “If the votes of both Houses could not make a law, by parity of 

14 How. St. Tr. 695). 

$) “The Judgments delivered by the Lord Chief Justice Holt in the Caee of Ashby 
Printed from Original v. 

MSS. With an Introduction.” London, 1837. 
bite and Others, and in the Case of John Paty and Others. 
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reason they could not declare law ”(c). But this is an incorrect conclusion ; for every 
Court which administers law may declare, though i t  cannot make, the law. A record 
of this case was made up on mature deliberation had by the Judges; and the reason 
there stated for the decision is quod cognitio causa captionis e t  deteritionis praedicti 
Johannis Patg non pertinet ad Curiam dictm dominae regins coram ipsb reginb.” 

In  Alexander Mzcway’8 case (1 Wils. 299), on return to a habeas corpus, i t  appeared 
that  Mr. Murray had been committed 1581 by the House of Commons for a contempt ; 
and, on motion that he might be admitted to bail, this Court declined to interfere. 
The Habeas Corpus Act, 31 Car. 2, c. 2, having been cited, Wright J. said, I t  has 
been determined by all the Judges” that i t  could never be the intent of that statute 
t o  give a Judge at  his chamber, or this Court, power to  judge of the privileges of the 
Houae of Commons. The House of Commons is undoubtedly an High Court, and i t  
is agreed on all hands that they have power to judge of their own privileges ; i t  need 
not appear to  us what the contempt was, for if i t  did appear, we could not judge 
thereof.” Denison J. added, “This Court has no jurisdiction in the present case ; we 
granted the habeas corpus, not knowing what the commitment was, but now it appears 
to  be for a contempt of the privileges of the House of Commons ; what those privileges 
(of either House) are we do not know, nor need they tell us what the contempt 
was, because we cannot judge of i t  ; for I must call this Court inferior to  the House 
of Commons with reslpect to  judging of their privileges and contempts against 
them.” And Foster J. said, “ T h e  law of Parliament is part of the law of the 
land ” (a). 

2 W. B1. 754), 
who was committed by the House of Commons for a contempt i n  holding their 
messenger to bail for having executed their warrant, a habeas corpus was sued out 
and return made ; and the Court of Common [SS] Pleas, after argument, remanded 
the lord mayor. De Grey C.J. said there (3 Wils. pp. 199, 200, 203), “I do riot 
find any case where the Courts have taken cognisance of such execution, or of commit- 
ments of this kind ; there is no precedent of Westminster Hall interfering in such 
a case. In  Sir J .  Paston’s case, there is a case cited from the Year-Book (b), where i t  
is held that every Court shall determine of the privilege of that Court; besides, the 
rule is, that the Court of remedy must judge by the same [law] as the Court, which 
commits: now this Court cannot take cognisance of a commitment by the House of 
Commons, because i t  cannot judge by the same law; for the law by which the Commons 
judge of their privileges is unknown to us.” U How then can we do any thing in the 
present case, when the law by which the lord mayor is committed, is different from 
the law by which he seeks to be relieved? He is committed by the law of Parliament, 
and yet he would have redress from the common law ; the law of Parliament is only 
known to Padiament-men, by experience in the House.” “The House of Commons 
only know how to act within their own limits ; we are not a Court of Appeal ; we do 
not know certainly the jurisdiction of the House of Commons ; we cannot judge of 
the laws and privileges of the House, because we have no knowledge of those laws 
and privileges ; we cannot judge of the contempts thereof, we cannot judge of the 
puniehment therefore.” “Courts of Justice have no cognisance of the acts of the 
Houses of Parliament, because they belong ad aliud exameri.” Gould, Blackstone, and 
Nares Js. expreesed similar opinions. 

[SO] I n  the case of Alderman Oliver (2 W. B1. 758), which was the same in its 
circumstances with that of the Lord Mayor Crosby, a habeas corpus was sued out io  

I n  the case of BTass Crosby, Lmd Mayw of Lmdon (3 Wils. 188. 

( e )  2 Ld. Ray. 1115. The corresponding passage in the judgment, as lately 
published from Holt’s MS. (see p. 55, note (b), ante), is, “If before this declaration 
there was never any privilege or right to  appropriate to  the House of Commons a juris- 
diction to  determine the point for which Paty brought his action, there can be none 
now; if there were, i t  ought to be shewed. I know of noiie, nor did any man ever 
hear of i t  : the claim is no older than the declaration, which was made the last session 
of this Parliament.” P. 57. 

(a) He added, ‘I And there would be an end of all law if the House of Commons 
could not commit for a contempt ; all Courts of Record (even the lowest) may commit 
for a contempt.” 

(b)  I n  13 Rep. 64, Coke cites a case as Sir John Paston’s. The reference is to 
1 2  Ed. 4, 2 :  perhape Yearb. Hil. 4 Ed. 4, 43, A, pl. 4, is meant. 
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the Court of Exchequer, and a like judgment given by the unanimoua opinion of 
the Barons. 

I n  Rez v. Flower (8 T. R. 314), which came before this Court on habeas corpus, 
Benjamin Flower had been committed and fined by the House of Lords for a breach 
of their privilegea, in pub~ishinga libel on the Bishop of Llandaff. Lord Kenyon 
there recognised the power of the House of Lords to imprison and fine for contempt, 
and said, “ W e  were bound to grant this habeas corpus : but having soeu the returri 
to it, we we bound to remand the defendant to prison, because the subject belongs 
ad aliud examen.” And Grose J. adopted the language of De Grey C.J. with respect 
to the House of Commons in Crosby’s caae (3 Wils. 199, 201, 202), that the adjudica- 
tion of the House on B contempt was a conviction, and the commitment in consequence 
exeoutiort ; that every Court must be sole judge of its own coIitempts; and that IIO 
esse appeared in which any Court of this Hall ever determined a matter of privilege 
which did not come incidentally before them. 

I n  Rex v. Hobhouse (d)’ the conimitment was by the House of Commons for contempt 
in publishing a libel. Mr. Hobhouse was brought before this Court on habeas corpus, 
and remanded. The Court said, L L W e  are not authorised to enter into the diecusaiori 
of any of the objections taken by the gentleman on the floor to this commitment.” 
“The cases of Lord ~ ~ ~ ~ e s ~ ~ y  (6 How. St. Tr. 1269. 1 Mod. 144. 3 Keb. 793), 
[61] and Re% v, Paty ( 2  Ld. Ray. 1105. 14 How. St. Tr. 849}, are decisive authorities, 
to shew that the Courts of Westminster Hall cannot judge of any law, custom, or 
usage of Parliament, and consequently they cannot discharge a person committed for 
acontempt of Parliament. The power of commitment for contempt is incident to 
every Court of Justice, and more especially i t  belongs to the High Court of Parliament ; 
and therefore i t  is incompetent for this Court either to question the privileges of the 
f I O U 8 e  of C o m ~ o ~ s ,  or a commitmer~t for an offence which they have adiudged to be 
a contempt of those privileges.” 

Xn addition to  these authorities, which shew that, on habeas corpus, the Courts of 
Common Law will riot interfere with a commitment by the House of Commons, it 
appears from Bushell’s case (1 Mod. 119), arid Hamnd v. Hmell (1 Mod. 184), that, 
even i f  a party were discharged on habeas corpus in such a case, no action would lie 
for the commitment. Bushell, one of the jurymen committed by the Court of Oyer 
and Terminer at the Old Bailey for acquittirig Perin and Mead, arid discharged subse- 
quently by the Court of Common Pleaa (d)’, brought an action against the lord mayor 
and recorder for false imprisonment ; and, on motion in  K. E. by the defendants for 
time to plead, Hale C.J. said (1 Mod. 119), that the habeas corpus way in the nature 
of e writ of error, and that, in the case of an errotieoua judgment reversed, an action 
of falte imprisonment would not lie agairist the Judge or against the officer. The 
habesr corpus and writ of error, though i t  doth make void the judgment, i t  doth not 
make tbe award in^ of the process void to 1621 that purpose; and the matter was 
done in a comae of justice : they will have but a cold business of it.” 

Several instances may be put in which the Courts would iiot adjudicate upon 
privilege in an action for a t h i n g  dorie by either House, where the act itself directly 
raised, or might have raised, the question of privilege. In Tash’s cas4 ( I  Hats. PI.. 
190), complaint was made to the House of Commons that Tash had stopped a member 
of the House going into the House of Lords, and had shut the door upon him. He 
was Q o ~ m ~ t t e d  by the Commoris to the custody of the aerjeant, and afterwards brought 
to  the Bar and discharged upon his submission, and paymer~t of fees, If Tash 
had brought an action for the imprisonment, and the defendant had justified, i t  
is clear that a Court of Law would riot have enquired into the legality of the 
act of the House. So, if  a party be taken into custody, under the sessional order, for 
an obstruction in the Lobby. In Willinms’s case (1 Hats. Pr. 92), a person was committed 
for asraulting a member of the House of Commons ; i n  the case of Xr. Coke’s Sewami 
(1 Hats, Pr. 112), a party who had arrested tt servant of a member of that fIouse was 
brought in custody to the Bar, and discharged, paying his fees : i n  each case without 
previous adjudication, warrant, or order. Had an  action been brought in  either case, 
___ - 

(d)’ Res v. Bdhm~re, 2 Chitt. Rep. 207. 

(d)” B d l d ’ s  we, 22 Car. 2, Vaugban, 136. 

S.  C. (but the observations of the Court 

S, C. Fream. (I(. B. & C. P.) 1. 
on this point not reported) 3 R. & Ald. 420. 

T. Joaes, 13. 



9 AD. B E. 83. STQCKDALE 1). HANSARD 1137 

and a justification pleaded, the  question of privilege would have arisen directly, though 
there had been no specific order or adjudication in the particular case: but the authoritiei 
already cited shew that the Court could not have enquired whether the privilege 
existed. 

It is a general rule that  the judgments of Courts of exclusive jurisdiction are con- 
clusive against all the world ; and their decisions bind Courts in which the [63] questions 
decided ariee incidentally. I n  many instances a Court of peculiar jurisdiction has 
prevented eauses which were properly to be decided there from coming before any 
other tribunal. In Mitchell v. Rodney (2 Br. Pad. C. 423), the defendant, under a 
plea of not guilty in trover, proved that the goods converted had been taken upon 
the surrender of St. Eustatius, and that a suit for condemning them was pending in 
the Court of Admiralty : and, the question being one of prize or no prize, which the 
Court of Common Law could not determine, the House of Lords decided, affirming 
the judgment of the Court of King’s Bench, that the defendant was entitled to  judg- 
ment. I n  Home v. Earl Camden (1 H. B1. 476), the Court of Common Pleas prohibited 
the Commissioners of Appeal from the Court of Admiralty, who had issued a monition 
to bring i n  the proceeds of property claimed as prize ; but the Court of King’s Bench 
revorsed this decision ; Lord Canadem v. Home (4 T. R. 332) : and tho House of Lords 
affirmed the judgment of the King’s Bench ; Home v. Earl C‘anulen (2 H. B1.533. 6 Br. 
Pad. C. 203). The principle was the same as in the preceding case; but this case 
was the stronger, because the question arose between two British subjects, and the 
property had been sold pending the sui t ,  Le Caux v. Eden (2 Doug. 594), goes further 
still. That was an action for false imprisonment : and it appeared that the imprison- 
meut took place by the capture of a ship which was released by the Court of Admiralty : 
but the Court of King’s Bench held that the question of personal injury was incidental 
€0 that of prize or no prize, which could not be decided by a Court of Common Law. 
findo v. Lord Rodney(g) supports the same pririciple. Even [64] the decisions of 
foreign prize courts are bindiug as to the facts found by them; Gayer v. Aguilnr 
(7 T. R. 681). Similar decisions have been give11 in the instance of the Ecclesiastical 
Courts; Bauchier v. Taylor (4 Br. Pad. C. 708), Prudham v. Phillips (Amb. 763) : of 
judgments of forfeiture and condemnation in the Exchequer ; Martim v. Wilsford 
(Carth. 323), Burt v. Mmiucnzuiu (e), Scott v. Sheurman (2 W. BI. 977) : of acquittal in 
the same Court; Cooke v. Shall (5  T. R. 255)  : (though in the last two cases the action 
was trespass, and the previous judgment was in  rem) : of a judgment by Commissioners 
of Excise ; Fuller v. Fotch (Carth. 346. It is true that  a stranger may 
shew (though a party to  the judgment may not) that the judgment was obtained by 
fraud, as was said in Prudham v. Phillips (Amb. 763), and in The Duchess of Kingston’s 
case (20 How. St. Tr. 537-45, note). So  the sentence of an Ecclesiastical Court in a 
suit for the fulfilment of a contract of marriage per verba de futuro was held binding 
when given in evidence upon non assumpsit in an action for a breach of promise of 
marriage ; Du Costa v. Villa Real ( 2  Str. 961). In  Brittain v. Kinnaird (1 Br. & B. 
432), a conviction by a magistrate, under stat. 2 G. 3, c. 28, was held conclusive proof 
that the vessel was a boat within the statute, in an action of trespass for taking the 
host. And there Dallas C.J., referring to a suggestion that a magistrate might seize 
a seventy-four gun ship, and call i t  a boat, said, “Suppose such a thing done, the 
conviction i a  still conclusive, and we cannot look out of it.” 

The following authorities shew that, when a question [65] comes incidentally before 
a Court not having original jurisdiction in the subject-matter, such Court must decide 
according to the law of the Court which has the original jurisdiction. In  JWL 
V. Lord Byrm (2 Lev. 64), it was decided that the Spiritual Court, if a temporal 
matter arise incidentallg before it, must decide it according to comtnon law. So, if 
the temporal question be a matter of fact, i t  must be tried by the same evidence 
as a t  common law; Shotter v. Friend (2 Salk. 647). In Baines’s cme ( 2  Rol. R. 157), 
the return to a habeas corpus shewed a judgment by the Warden of the Cinque Ports, 
under which the party was imprisoned for refusing, upon summons, to restore an 
anchor which he had taken when thrown up between high and low water mark. 
This judgment no Court of Common Law could have pronounced ; yet the Court of 
King’s Bench held i t  a good return, i t  being alleged on i t  that the proceeding “fu i t  

The present case is within the same principle. 

Holt, 287). 

(9) Note [l] to Le Cauz v. Eden, 2 Doug. 613. 
(e) 4 Price, 154 (note to Rea v. Harton). 
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juxta le e1 marit~mas.” The same principle appears from &re v. Gappm (3 East, 

cited &e l ~ n g u a ~ e  of ~ ~ a c k s t o n e ,  3 Corn. 112, where i t  i s  said that a prohib~t~on ‘( may 
be directed to the Courts Christa~ri, the University Courts, the Court of Chivalry, 
or the Gourt of ~ d ~ i ~ l t y ,  where they concern t h e ~ s e ~ v e s  with any matter not 
within their ~ u ~ j ~ d ~ c t i o n  ; as if the first should a t t e ~ p t  to try the v a ~ ~ d ~ t y  of a custorn 
p ~ a d e d ~  or the latter a contract made or to be executed within this kingdom, Or, if, 
in handl~ng of matters clearly within their cogn~~ance, they tr~nsgreas the bounds 
p r e ~ ~ r ~ e d  to them by the laws of England ; aa where they require two witnesses to 
prove the ~ y m e n t  [$6] of a legacy, a release of tithes, or the Iike; in such casea 
also a probib~tiou will be awarded. For, a11 the fact of s i ~ n ~ ~ ~  a release, or of actual 
p ~ y m e t i ~  is not properly a s p ~ r j t u a ~  questjon, but only allowed to be decided in those 
Courte, becanss incident or ac~essory to some original question clearly w’ithiu their 
j u r i~d i~ t ion  ; it ought therefore, where the two laws d ~ f f ~ r ~  to be d e c i d ~  not a c ~ o r d ~ n ~  
to the spiritual, but the temporal law j else the same queation might be determined 
differeat ways, according to the Court in  which the suit is depending : an impropriety, 
which no wiae ~ove rnmen t  can or ought to endure, and which is therefore a ground 
of ~rohibiti~n.’’ Carter v. ~ r a ~ Z e ~  (T. R a p .  496), a j u d ~ m e n t  of North C.J., shews 
the same princip~e. It follows that this Court must adopt &he law of P a r l i ~ ~ e n t ,  
alleged, aa a faet, in the plea, and admitted by the demurrer. 

In  &ex v. ~~1~ (2 Wils. 151), a member of the House of Commons, arrested 
under a ~ecre ta ry  of State’B warrant, for ~ublishing a seditious paper, brought habeas 
aorpus in the Common Pleas, and was discharged as being privileged. ~ t e r w a r d s  
the twa Eouaes resotved that p~iviIege did not extend to cases of iibel~c}. The 
Courta crf Law would now act upon thoae resoIut~ons, and disa~Iow the p~vi lege” 
In 1769 Wilkes was expelled from the House of Co~mot i s  for a  libel(^^^ and the 
House of C O ~ ~ O I I S  r e s o ~ ~ e d  that he was incapable of being re-elected for the theti 
P a r l j a ~ e n t  (e).  ~f te rwards  the resolution waa rescinded (9). The point [%?I might 
have arieen, or might now arise, incidental~y before the Common Law Courts upon an 
action for a false return, or a double return, under stat. 7 & 8 W, 3, c. 7, 8s. 2, 3 : 
and in  such cam the Courts wou~d clearly be bound by the resolution of the House, 
if properly pfaced on the record. 

Courta of exclusive juriadictio~ interfere to prevent other Courts from acting in 
rnattere within such jurisdiction. The House of Commons might therefore have pre- 
vented thi8 Court from p~oceeding in the  preaent case, had that been cons~der~d an 
e x p e d i ~ $  course. I n  an ~~~~s case (Lane, 55), the Court of Exchequer restrained 
a party from praceedin n trespass in  any other Court, against a bailiff who had levied 
an a m e ~ ~ e n t  under chequer process. In ~ ~ w ~ ~ ~ ~ e  v. ~~~~~~~ (1 Anstr. 205, 
(note)), the eame practice was elabora~eiy maintained by Eyre C.B., where a similar 
action wae rernnved from the ~ o m m o n  Pleas into the ~xchequer ,  And, in an 
~~~ mse in ~ n s t r u t h e r  (1 Anstr. 205), the case la& ~ e n t ~ o i i e d  was acted upon 
by ~ a ~ o n a ~ d  C,B. I n  these cases the Courts have judged of their own priv~legas~ 
and have- asserted them by p r e v e ~ ~ t i ~ ~ g  other Courts from interfering. So the Court 
of Cha~cery  will not allow a suit (unless by its own per mission^ against a receiver 
appointed by itself ; as ejectmetit j Arsgel v. ~~~~~ (9 Ves. 335). A’s ~ a ~ ~ e  C ~ a r ~ ~  
(1 RUE. & Myl. 563), is to the same effect. I n  ~ ~ o g g s ’ ~  ms6 (6 Bac. Abr. 530 
(7th ea.), Privilege (B), 2)’ 26 C. 2, a serjeant a t  law was arrested on a latiitat at the 
door of W ~ t m i n s t e r  HaII : and the Court of Coamor~ Pleas d i s ~ ~ ~ l - c h a r ~ e d  him, 
and said that they would c o ~ m j t  the  plaint^^ if he sued the sheriff for the escape, 

In  ~~~~*~ m e ,  A.D. 1768 (32 Lorda’ Journ. 185, 187), the Lords ordered a person 
inta  the custody of the Black Rod, for bringing an action against a justice of the peace 
who had ~ ~ p ~ e h e n d e d  him by command of the House for a riot at the door of the 
House, The atbrney wag also committed to Newgate ; and the ~ ~ ~ i x ~ t i ~  in the aotiorr 
was not ~iacharged from custody until he had released tbe defenda~it. I n  ~~~~s cas@, 
$.IS, 1788 (38 Lords’ Journ. %so), Mr. Hyde waa committed by the Lords for indicting 
a constable who had ~ssauited him ; the assault having beeit c ~ ~ m i t t e d  in p u r s ~ ~ n c e  

472), fol k owed by Gozlkl v. Capper (5 East, 345). In  the latter mse Lord ~ l ~ n h o r o u ~ h  

( c )  Nov. 1763. 
(d) Feb. 3d, 1369. 
(e) Feb. 17th, 1769. 16 Pari. Hist. 580. 
(9) May 1182, 

15 Parl. Hist. 1362, 1371, 
16 Parl. Hist, 546. 

28 Parl. Est. 1411. 
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of a general order of the House to refuse admission irito Westminster Hall during the 
trial of Warren Hastings. In  1827 the House of Lords acted upon the same principle 
in Bell’s me (59 Lords’ Jourti. 199, 206), where the messenger of the House had 
received an umbrella from the owner at the door of the House, and had not returned 
it, and the owner sued for the value in the Court of ConscieIice, and recovered. The 
House summoned both the owner and the clerks of the Court before them : and the 
plaintiff was discharged on his submission, and the officers upon their declaring their 
ignorance of the nature of the summons. The proceeding might have been the same, 
if the suit had been in a Superior Court. [Lord Denman C.J. Had the messenger 
there done more than take the umbrella?] All that appears is, that i t  was deposited 
in the usual place, and not returned to the owner. But the question [69] clearly 
turned, not on the merits of the particular case, hut on the contempt. 

There is a class of cases in which i t  has beeri held that actions of this kind are not 
maintainable, though the House of Parliament has riot interposed ; and this to  avoid 
collision oii questions of privilege. Before stat. 7 & 8 W. 3, c. 7, iii Nevill v. Sfroud 
(2 Sid. 168), the question arose, but was [lot decided. Be.r.nardistmi v. Some (2 Lev. 
114), which has been relied upon for the plaintiff, was a decisioii of this Court that 
an action lay for deceitfully making a double return : but that judgment was reversed 
in the Exchequer Chamber by six Judges against two ; Bariuzrdistm v. Soame (6 How. 
St. Tr. 1070) ; where North C.J. delivered a judgment fully bearing out the principle 
now contended for. The judgment of the Exchequer Chamber was affirmed 
in the House of Lords after the Revolution ; Bamardiston v. Soame (6 How. St. Tr. 
1117) ; upan consultation with the Judges. The doctrine of the last case was acted 
upon in Owlour’s case (2 Vent. 37), and recognized in Pruleazu v. Morris (2 Salk. 503), 
with the concurrence of Holt C.J. It is true that in W y i m e  v. Middleton (1 Wils. 125), 
Willes C.J. dissented from the opinion delivered ill PTideaux v. Mowis (2 Salk. 502), 
but his opinion is contrary to  repeated decisions. 

Actions for things done in Parliament, or by the authority of Parliament, have 
uniformly been held not to  lie, arid judgments in them, if obtained by the parties 
suing, reversed. In The Bishop of Winchester’s case (2) the bishop was proceeded agairiat 
in the King’s Bench [TO] for absenting himself from Parliament : and he pleaded to 
the  jurisdiction, that  such offence ought to be corrected iri Parliament, and not else- 
where: and the plea was allowed. 1 Pad. Hist. 635), 
the Attorney-General filed an information in this Court against Plowden, the emirierit 
lawyer, and others, for departing from Parliament without license : Plowdeii traversed ; 
and the proceedings, which commenced in the reign of Mary, dropped upon the demise 
of the Crown. It cannot be inferred that Plowdeii meant to admit the jurisdiction, 
though he ehewed by his plea that, i r i  point of fact, he had not committed the offence. 
I n  Strode’s ease (1 Hats. 85), a member of the House of Commons was prosecuted in 
the Stannary Court for bringing a bill into Parliainent ; and the prosecution succeeded : 
but, upon this, stat. 4 H. 8, c. 8, was passed, avoiding the proceedings, and all suits, 
&e., for the future, “ for ariy bill, speaking, reasoning, or declaring of any matter or 
matters concerning the Parliament ; ” and i t  was afterwards resolved by both Houses (c) 
that this extended to all members in all Parliaments. In  Sir John Elliot’s ease (3  How. 
St. Tr. 293), the Attorney-General filed an information against Sir John Elliot for 
language and acts which, as appeared by the information, bad been spoken and doiie 
in the House. The Judges stated, at the 
opening of the case, that they had already considered and resolved upon the point, 
and that  they should hold offences committed criminally and contemptuously in 
Parliament punishable in another Court, the Parliament being ended ; and SO they 
ultimately decided, and the defendant was found guilty. But no Judge, [71] even 
there, went so far as to  bold that they had jurisdiction over acts done by the whole 
House : i t  was admitted that there was no such jurisdiction. The  Long Parliament, 
in 1641, complained of this judgment, as against the law and privileges of Parliameiit ; 
and i t  was reversed in the House of Lords(a) after the Restoration, both Houses 
having passed resolutions against it. The authority of Rex v. Williams (2 Show. 471. 
13 How. St. Tr. 1369), is abandoned on the other side. There the defendant was 

Iri Plden’s  case (4 Inst. 17. 

The defendant pleaded to  the jurisdiction. 

(i)  4 Inst. 15. 
(c) 1667. 
(a) See 3 How. St. Tr. 319, 333. 

Yearb. Pasch. 3 Ed. 3, fo. 18, B, pl. 32. 
9 Com. Journ. 1 9 ;  12 Lords’ Journ. 166. 
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indicted for having (when Speaker) published Dangerfield’s Narrative by order of the 
House of Commons. He pleaded to the juriadiction ; the Attorney-General demurred ; 
and the Court gave ~udgment  immedi~ely,  i n t e r ~ u p t i n ~  Pollexfen upon his using the 
words “The Court of Parliament.” The defendant’s counsel declined to go on ; judg- 
ment was given for the C r o ~ n ,  and the defendant was fined 10,0001. The Hause of 
Commons, after the Revolution, resolved that the j u d g ~ 6 ~ t  waa illegal, and against 
the  freed^ of Parliament (e)l. That was, indeed, the act of only one branch of the 
Legidature ; but the Bill of Rights, stat. 1 W. & M. sess. 2, c. 2, recites, as one of the 
grievances committed under James II., prosecutions in the Court of King’s Bench 
for m ~ t t e r s  and causes cog~ i sah~e  only in Parliament ; and declares that debates or 
proceedings in Parliament ought not to be impeached or questioued in any Court 
O r  place out of ParIiamen~. The decision was not, indeed, ~ t u a l ~ y  reversed ; nor, 
in strictness, waa it erroneous, for the plea was to the jurisdiction, and not in har, 
am i t  ought to have been : so that the defence was not formally on 1721 the record {a)x. 
But it is admitted here that, in principle, tbat decision cannot be supported ; and such 
at! admission is coriclusive against the plaintiff. The act complained of here is as 
mueh done by the whole House of Commons as the publicatiori by the Speaker in 

V, Widliams (2 Show. 411. 13 Bow. St. Tr, 2369). No just d ~ s t ~ t ~ c t j ~ n  can be 
&ugge~ed between criminal and civil proceedings : if there be no criminal liability, 
there can be no civil liability. 

In J G ~  v. ~~~~ (c)2 the ~efendarit was sued for falso impr ison~ent ;  he pleaded 
to the jurisdiction, tbat he was serjeant-at-arms to the House of Commons, and had 
taken the plaintiff by order of the House, The plaintiff demurred to the plea as being 
pleaded a f h  full defence, atid yet not answering all the declaration : and there was 
judgment of respondeat ouster. After the Revolution, this case was brought before 
the Houm af Commons on the defetidant’s p~tjtioi3, and referred to  a ~ ~ m i t ~ e e  of 
Privileges. The twosurviving 
Judges, P6mberton and Jones, being brought before the House, defended themselves 
011 the ground that the plea should not have been to the  jurisdiction: but they 
admitted fully that the  defence was, if properly pleaded, [73] a valid one. In fact, 
however, i t  seems that there was a plea in bar, which was over-ruIeC1, as appears from 
E*efson (a)a, arid from Topham’s Petition (10 Corn, Journ. 164). The two Judgea, there- 
fore, had kriow~ng~y violated the jaw, to gratify the Court party, and were not treated 
with undeserved severity by the Commons. The record i s  rrot in the Treasury ; it was 
taken up to the House of Co~rnotis on the occasion of the pet~tion, and probably not 
returned. Yerdm v. Tqham (2 T. Jones, !208), was an action of the same kind against 
the same party : there was a plea to the jurisdiction, and judgment of respondeat 
ouster ; but littie elae appears. Lord P e ~ e ~ ~ ~ ~ u g ~  v. ~~~~~~ (2 Show. 505. 13 HOW. 
St. Tr. 1431), was an action of scandalum magnaturn against the Speaker, for reflec- 
tions on the pla~ntiff contained in Dange~eld’s ~a r ra t ive .  The same matter was pleaded 
as in v, ~~~1~~ (13 How. St. Tr, 1369. ? Show. 411) j but i t  does not appear that 
j u d g ~ e n t  was given, and the suit seeme to have been comp~o~ised.  angerf fie id bim- 
self was prosecuted, 1 JR. 2, for publishing the Narrative(& and convicted; but 
whether the circumstances of the publication afforded anv defence under privilege does 
not appear, The severity of the punishment, however, shewa the feeling which existed 

(c)’ 1689. 
(a)’ The Attorney-General here stated that i t  had hean suggested that the pro. 

ceeding WBB coIiusiv~ly instituted, but, he said, it  appeared, from documents then 
in the p ~ s e s s ~ o n  of a descendant of Sir W. Williams, that a t  least the form of pay- 
ment crf 80001. (which is said in  Shower to have been accepted for the 10,0001.) was 
gone through. He observed, however, that Sir W. Williams afterwards became 
a favaurite of the Duke of York, and was employed in the prosecution of the Seven 
Birhopa; I2 Row. St. Tr. 183, see 225, note, As an ~ n ~ t a n c e  of the o s ~ e n s i ~ ~ e  
exaation of a fine, he referred to Sir S. Berrtardiston’s case in the proceeding& between 

~~~~~ rvnd l’b Eat ~~~ C ~ ~ a ~ ~ ,  3 Bats. pf. 346, 
(6)‘ Note {a) to Bud& v. Abbot, 14 East, 102. 
(d) 1% HOW. St. Tr. 8al. 
(a)a 2 Nele. Abr. 1248 was referred t o ;  but F m h  v. ~~~~, T. Jones, 208, is 

(9) Ilea: v. ~ ~ g ~ ~ ~ ,  3 Mod. 68* 

The House resolved that the judgment was illegal (d), 

10 Com. Journ. 215, 

the eaes there named. 



as to the pubIieation, at the time of the trial, and the spirit in which, probably, the 
proceedings were conductad, 

The ultimate result of the cases of this period is, that no criminal or civil liability 
is incurred for acts done by the authority of either House of Parlian~ent. It i s  true 
that the bill for  reversing the judgment against Williams ['&I was not carried, It 
passed the House of C o ~ ~ o r ~ s ,  but not the Upper House. The reason is supposed to 
have been, that i t  was meant to indemnify Wllliarns, but that there was no fund, It 
was t ~ o u g h t  hard that Sawyer, the Attorney-Gerrera~, should be made to fu r i~~eh  the 
indemnity ; and he had friends it1 the House of Lords. The proposed Act was, in  its 
nature, private : but the principle of the decisioii had beerr disaarmed by the Bill of 
Bights. 

Since the Revolution, there has been only one instance in which actions have been 
b r o u ~ h t  for arty thing done by the au tho r j t~  of the House, namely, the case of Sir 
Francis Burdett. Burdeit v, &bot (a)' was art aation of trespass against the Speaker 
for false jmprisonmexit ; and, in pri~~cjple, it canriot be distitiguished from an action 
on the case for libel. Holroyd, who was counsel for the plaintiff, argued that the 
Common Law Courts could judge of the law of Parliament upon the question arising 
iricideRtally : but he failed to clhew that the questiori there did arise i~ i c i~en ta l~y .  
The Attormy-General, Sir V. Gibbs, shewed that the case could not be distinguished 
from those which had ariseir upon habeas corpus. And that ~ r o ~ o s i t ~ o n  was a ~ o p t e d  
by the Judges, who held that the question arose as directly in the case before them 
as i t  would have done on a proceedirig upon habeas corpus, So, here, the case is as 
if the House of Commons had committed the plaintiff for suing, and he had brought 
himself up by habeas corpus. Itr Burdett v. Colman (b) l  the action was against an officer 
of the House : the same defence was pleaded as in the former ea80 ; but the plairitiff 
iiew [75] assigned for excess, and the defendant had a verdict. That case also was 
taken up to the House of Lords, for j ~ d g ~ e ~ r t  non obstante verdicto: and in that 
aiso it waa held that the eomplairit was answered, and that the warrant of commit- 
ment would hsve sufficed 011 return t o  a habeas corpus. Now the decisio~is must 
have been the same, if the actions had been in ease for publishing the  warrant, which 
was prim& facie a libel, and the defendants had justified under the order of the House, 
It is ~bservable, too, that  de^^ v. ~~~~u~~~~ shewa that there is no d~stitictiori 
between the ease of the Speaker and that of a servant of the House. 

Many i n s ~ n c e a  have oceursed in which such actions would have beeo ~ r ~ u g h t  if 
they had lain. In S l ~ ~ ~ ~ e ~  v, Fugg (6 How, St. Tr. 1121) the defendant, a member of 
the House of ~ m m o n s ,  being served with an order of the House of Lords to atiswer 
a petition of appeal by the pIaintiff, referred to the House of Commons as to his 
privilege. k 
fresh w a r r ~ n t  issued against him ; and his four counsel, P 0 ~ ~ e ~ t o n ,  Church~lI, Peck, 
and Porter, were taken into custody by the serjeant at arms, and sent to the Tower, 
Four writs of habeas corpus before the House of Lords were taken out;  but tlte 
Lieutenant of the Tower refused to obey. The main question between the two 
Houses was settled a t  a later period. No doubt the coridiict of the House of 
Commorta was wrong. Had there been any remedy by action, the parties arrested 
would have availed themselves of it, as they cannot be supposed to have been ignorairt 
of their sights. But 110 such proceeding took place. The caws meritioried on the 
other side, of abuses of privilege, [76j confirm this argument ; the greater the abuses, 
the s t r o n ~ e ~  is the a r g u ~ e n ~  from the abser~ce of any proceediIi~ for a remedy by 
action. Litdeton, speaking of the Xtatute of Merton, says (a)e t h a t  the riot brirrging 
au action where it might be brought if maintainabi~ is strong proof that no such 
action Iies. Tbe omission, in the present iastance, cannot be accoutited for by any 
dread entertained of the House, because KIO such feeling has prevented the suing out 
writs of habeas corpus. 

Than, as to the eases which may be relied upon as supporting the jurisdictioii of 
the Comrnon Law Courts. 111 ~~~~2~~ ~ s e ( ~ ) 2 ,  17 Ed. 4, Atwyll, a member of the 

The plaintiff was arreated under the Speaker's warrant, but escaped. 

(all In K. B. 14 East, 1. 

$19 Ibid 
(a18 Sect: 108. 
(b)s 1 Hats, Pr. 48. This and the three follow~ng casas are from the Par~i~rnent 

In Exch. Ch. 4 Taunt. 401. In Dom. Proc. 5 Dow. 165, 
f In R, B, 14 East, 163, In Dom. Proc. 5 Dow. 170. 

Co. Litt. 80 b. 

rolls. 
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House of Commons, complained to the House that writs of fi. fa. and ca. sa, had been 
sued out against him in the Exchequer. What took place was a conference between 
the two Houses, the result of which was an order by Parliament, in the form of an 
Act, with the Royal assent, that the writs should be superseded till the end of that 
P a r l i a ~ e n ~  saving to the judgment creditor hia execution after that. One object of 
this Aot was, that tbe j u d g ~ e r i t  creditor might have justice; for, till stat. 1 Ja. 1, 
c. 13, a discharge by privilege put an end to  the debt ; t h o u ~ h  now, by that Act, the 
debt is revived after the end of the Parliament (c)‘. Tberefore, in particular cases, i t  
was cuetomary to pass Acts for preserving the creditors’ remedy, when members were 
 discharge^ by privilege, But no inference arises from this in favour c77j of the 
power claimed for the ~ o m m o n  Law Courts. ~ ~ ~ e ’ s  ease (1 Hats. Pr. 17, 8 €3. 6), 
Ckrke’s case (1 Hats. Pr. 34, 39 H, 6), and @de’s ccw (1 Hats. Pr. 44, 14 E. a), are 
to be explained on the same ground. In Th Ptior of ~ a ~ ~ ~ ~ s  ca;se(d) an action was 
commetice~ against the defen~ants for arresting the prior, by his horses and harness, 
on his return from Parliament ; the writ reciting that members ought to be free eurido 
et  redeundo. Wbat the result was, does not appear: the case therefore provtls 
notbiog. f i t  T ~ ~ ~ ~ ~ n ~ ~ . ~ s  case (1 Hats. Pr. 59, 36 & 37 H. €9, the sheriff was sued 
for an eeoape from final process ; and the defer~~ai i t  p l e a ~ e r ~  that, while Trewynnard 
the priooner was in his custody, he WPS discharged by the King’s writ of privilege, as 
s member of the House of Commons, arrested while coming to Parliament. The plea 
was demurred to ; but there was no judgment : so that the case proves noth~rig. But 
an argument for the sheriff is extant in Dyer (1 Dyer, 61 b,), containing this passage : 
I‘ Although Parliament should err i n  granting this writ, yet i t  is not reversible in  
another Court, nor any defautt i n  the sheriff:” I n  Donne v. WalsF, (h) tbe defendant 
was sued in debt in the ~xchequer.  He pleaded a writ of ~rivilege, which set out 
a custom, that neither members nor their servants, coming to Parliament, ought to 
be arre8ted or ~mpleaded ; and ave~,ring that he was a servant of the Earl of Essex, 
so coming, &c,, prayed judgment. The  plaint^^, ia his rep~icat~0n, prayed that the 
writ might be disallowed, for that there was no such custom. The Barons consulted 
the Judges of both the  other [78] Courts, found that there was no such custom as 
to riot being impleaded, d~s&llowed the writ, and put the defendant to answer. Here 
the question a r ~ 8 e  j n c ~ ~ e I i t ~ l l y :  the action was not b r o u ~ h t  for an act dorie by the 
order of the House; but it merely involved incider~talIy a question of personal 
privilege. The aame e~~ la r i a t jon  applies to ~~~~ v. c‘osins (1 Hats. Pr. 42, 1 2  E, 4).  
In P l e ~ l ~ ’ ~  m e  (a) the Houses, on conference, agreed that it was no breach of privilege 
tx, bind a member by recognizance to appear in the Star Chamber after the end of 
the Parliament, for matters not conrieoted with his character as a member. That 
proves nothing as to the present question. In c‘ook’s case (c)2 a dispute arose betweeri 
the Lord ~ h ~ c e I i o r  and the House of c o m ~ o t i s ,  whether membe~s were p r ~ v ~ l ~ g e ( ~  
from being served with subp ma j and a search for precedents was directed, but 110 
report was made during the P ~ r l i a m e ~ t .  And, besides, that also was 8 mere questioi~ 
of personal immunity, 

In Benym v. EveZyn (0. Bridgm. Judg~e t i t s )  324, the Statute of Limitations was 
pleaded in bar to assumpsit for goods sold and delivered. The plaintiff replied that 
defendant was a member of the House of Commons from the time of the promise to 
the death of King Charles I., when P a r l i a ~ e n t  was dissol~ed by such death ; that, 
lfrom thence to the Restoration, there was no Court of Chancery from which art 
original could issue, and no Court of Record of the King open ; and that the actio~i 
vas  brought within six years of 29th May 1660. Rejoinder, that the cause of action, 
if any, aecrued OK) 10th f793 July, 21 Car. 1, and that, from thence to the death of 
Charles I., and thence hitherto, the Court of Chancery and the Superior Courts a t  

(e)’ It is remarkabie that, in this s ta tu~e,  8. 2, it was thought necessary to make 
an express provision that no sheriff, &c,, from whose custody any person taken in 
e~ecutiori should be delive~ed by ~ r ~ v i ~ e ~ e  of Pari~ament, should be charge~ble with 
‘1 any action whatsoever, for delivering out of execution any such privileged person.’’ 

(d 1 Hats. Pr. 12, 9 E. 2, citing p. 20 of Prynne’s Arii~adversions on 4 Inst. 
h] 1 Hats. Pr. 41, 12  E. 4. From Prynne’s Register, part 4, 75% 

ib} Cited 14 East, 47, from Prynne’s Reg,, part 4, p. 1313. 
(c)” 1 Hrrts. Pr. 96, 26 Elk. Cited from DBWBS’S Journal. See also 0. Bridgm. 

Judgments, 351. 
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Westminster were open, &c. Sur-rejoinder, that the defendant was a member till 
30th January 1649, so that the plaintiff could not sue an original or bill against him, 
and that, from thence till 29th May 1660, there were no Courts, &c. : to  which the 
defendsot demurred. Here i t  was agreed that, even if the member had been privileged, 
the defence was not answered, stat. 21 Jac. 1, c. 16, containing 1 1 0  exception in such 
case. The dicta of Bridgman C.J., as to  the privilege, were therefore extra-judicial 
and a parade of authorities on the subject was unnecessary. Further, if privilege 
would have coiiatituted a defence, the question would only have arisen incidentally : 
so that the dicta at most ahew merely that the Courts may determine the question of 
privilege if i t  arise incidentally. Bayley J. so understood the observations ; Burdett v. 
Abbot (14 East, 33). Further, i t  appears that Bridgman did not believe that the 
House had passed a resolution declaring i t  breach of privilege to  file an original 
against a member. Bridgman relies upon Trewpnarcl‘s case (1 Hats. Pr. 59), and 
others whiah have been already explained. H e  relies also on a case in the reign 
of Ed. 3 (c)l, saying that there the Judges proceeded, notwithstanding tt resolution 
and command to surcease. That case was assize of novel disseisin, in which the 
question waa, whether the tenant was a bastard or not. The poiut was referred 
to  the bishop, who certified(d) to the Judges of Assize that he was [80] stating 
the facts. The tenant caused i t  to be suggested ill Parliament that the bishop 
had certified against the commoii law, and prayed remedy. There was then a writ 
to  the Justices of Assize to  surcease ; but they took the assize nevertheless, in right 
of the damages, and adjourned the parties to the Common Pleas. Then a writ came 
to them to cause the record to  be brought to the council before the Bishop of L. and 
two other bishops, to  try if the cause assigned by the bishop for bastardy were good. 
They adjudged the certificate good. Afterwards, because the Justices of Assize had 
taken the assize contrary to the writ, the Chancellor reversed their judgment before 
the council, where i t  was adjudged as the bishop had certified, and ordered the record 
back into the Common Pleas. There it was adjudged that the plaintiff should recover, 
becaase the bishop had certified that the tenant was bastard. But i t  is said that  the 
justices took no regard of the reversal before the Council, because that was not a place 
where the judgment could be reversed. Now i t  does not appear that the writ to sur- 
cease, in this case, was issued by Parliament. In Pitzherbert’s (a) l ,  Brooke’s (b), and 
Rolle’s (c)a Abridgments, this case is cited merely to  shew that  the Judges cotisider 
themselves bound by the bishop’s certificate, without regard to the grounds on which 
it proceeds. Even if the writ issued from Parliament, the case does not support 
Bridgman’s doctrine that the Courts will not obey a writ to surcease from proceedings 
against a member : for i t  does not appear that the tenant was a member. Bridgmaii 
relier also on Stamtm v. Staun-[81]-ton(n)2. That was formedon in the Common 
Pleae, where, a question arising upon an averment in the demandant’s counterplea, 
he “sued to Council in Parliament” (which seems to mean that he took the opinion 
of the House of Lords), whether the averment could be so made ; and the Lords held 
that i t  could. A writ was then issued to  the Common Pleas, reciting the opinion, and 
commanding them to go on. The Judges differing, the case was again brought 
before Parliament, which again directed the Common Pleas to  proceed, and i t  was 
accorded in Parliament that judgment should be given for the demandant. This 
was done; but a writ of error was brought, so that  the matter again came before 
the Judges, notwithstanding the two resolutions. The case occurred in the reign of 
Edward IIL, at which time i t  was not unusual for the Courts of Law to conault Parlia- 
ment in cages of difficulty. All that the instance shews is that, a t  that  time, the Courts 
of Common Law would, in a case between party and party, hold themselves at liberty 
to  give judgment contrary to  the opinion of the Lords delivered in a quasi-judicial 
capacity. It ha8 no connection with the point discussed by Bridgman, or with the 
present question. 

In 1681 (33 C. Z), Fitzharris (8 How. St. Tr. 223), had been impeached for high 
There was no point of privilege involved. 

(e)’ Yearb. Pasch. 39 Ed. 3, f. 14, A. 
(d) See Vin. Abr., Bastard (K), (L). 
(a)l See Fitz. Gr. Abr., Bastardy, pl. 8. 
(b) See Bro. Abr., Bastardy, pl. 21. 
(c)’ See 2 Roll. Abr. 692, 1. 35, Trial1 (E), pl. 1. 
(.)a Fitz. Gr. Abr. Voucher, pl. 119, and 2 Rot. Parl. 122 (14 Ed. 3). 

See Lib. Ass. 38 Ed. 3, f. 224, 11, pl. 14. 
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treason ; and the Lords resolved (a question having arisen whether such impeachment 
should be in the case of a commoner) that the case should be proceeded with in the 
ordinsry course of law, The House of Commons passed a resolution againat the  [as] 
rasolution of the House of Lords; and, two days after, Parliament was dissolved, 
Then F i t ~ b a r r i s ~  being indicted in this Court, pleaded in a b a t e ~ e n t  that an impeach- 
ment was depending : and the plea wm overruled, and judgment of respondeat ouster 
given. The only point there ~ e ~ e r ~ i r i e d  waa, tbat an im~eachment in a Parljanie~~t 
which was dissolved, did not abate an indictment in the Common Law Courts(a)l. 
That  has nothing to do with any question of privilege, It1 Knowles’s case (or Lord 
~ u ~ ~ ~ ’ $  mse (12 Now. St. Tr. 1167. 2 Salk. 509. 1 Ld. Ray. lO)), the defendatit 
was indicted for murder, as Charles Kaowles, and pleaded in abatenieiit that he was 
Earl of 3 a ~ b u r y ,  which was no doubt a good plea. A repI~catio~, that he had petitioned 
the House of Lords to be tried by his peers aa Earl of Batrbury, and that the petitiori 
h d  been di~missed, was held bad on demurrer ; and properly ; for the proceeding of 
the Lords was coram non judice, they having no jurisdiction in such casea unless on 
reference to them by the Crown ; i n  fact, the Crown sometimes decides such cases 
upon the advice of its own law officers, as in the case of The ~ u n ~ ~ n g ~ ~  Peerage, 
This i s  therefore no authority on privilege. The attempt was to plead an adjudica- 
tion, but no regular adjudicatiori was shewn. Neither House, as auch, had any interest 
in the queation. 

In Ash& v. ~ h ~ ~ e  (a Ld. Ray, 938. 14 How. St. Tr. 675}, the question was one 
in which the Houses of Parliament had no interest : i t  turned, according to Holt C.J., 
on common and statute law. Three Judges against Holt C.J. decided, in the King’s 
Bench, Em] that such action did not tie. Ort error, in  the House of Lords, of the 
ten Judges present, one doubted, five held that the action did not lie, and four that  
i t  did. It was decided by fifty Lords agaitist sixteen that i t  did lie (2 Lord Ray. 
958). Lord Mansfieid, in ~~~~u~~ v. Se@ecmt (note (6) to 14 East, as), disapproved 
of the dec~sion, But, at any rate, i t  has no bearing upon a cam where an express 
resolution of the House of Commons is judicially before the Court. This remark 
applies to later cases, in which i t  has been held that such action lies; but in norre of 
which was there any conflict as to privilege between the House and a Court of Law ; 
Milwm-d v. Swj~ant (note (6) to 14 East, 59), Brewe v. Coztlton (1 East, 563, note fb)), 
Paz Y, C ~ ~ e ~ ~  (1784. 

The Duchess of Somerset v. The Earl of Ma%chesler (Pryntre’s Rag. part 4, 1214, A.D, 
1663), is ~ o ~ e t i ~ e s  referred to for the dicta cantairled in  it. There, in a case before the 
Delegates, in which the validity of a will was in question, the defendant, being a peer, 
wrote a lettsr to the Delegates demanding forty days’ privilege, to put off the sentence, 
before the session of ~a r I i ame~i t .  This letter the Delegates might have disregarded 
entirely. They came, however, to five resolutions, importing, first, that they would 
ttat notice a d e ~ a n d  of p r i v i ~ ~ g e  made by letter, but only  OR^ signified by writ of 
privilege under the Great Seal : secondly, that, when questions of privilege of Parlia- 
nlent come legally before the Courts, they are the proper Judges to allow or d~sallow 
the privilege : thirdly, that privilege was not to be allowed to a party sued alieno jure : 
fourthly, that the earl had riot privilege for forty days before the session : [84] fifthly, 
that the ,Judges were not bound to proceed, in Courts of Justice, accordirig to the votes 
of either House in case8 of privilege, but according to the known laws of the realm, 
their oatha and trusts: sixthly, that they might pass s~Iitence w~thout  breach of 
privilege, the earl’s personal attendance not being necessary. They passed sentence 
a c c o ~ d ~ n g l ~ .  But, of these r e s o ~ ~ ~ t i o ~ ~ s ,  the first is clearly wrong, if meant to affirm 
that privilege can never be noticed except when there is a writ of privilege. The 
second, from the cases cited (a)P, appears to refer only to those instances where the 
que#tion arises incidentally. The third is unimportarit here. The fourth would alone 
have been auficient to decide the case. The fifth is purely gratuitous, there being no 
r e~ lu t io i i  of tha House before the Dele~ates. 

The decision in The Duchess of Kiagstm% case (20 How. St. Tr. 355), against the 

(a)* In Yurren ~ a ~ ~ ~ ~ ~ s ’ s  case, it was resolved by both House8, in 1791, that the  
See Parl. Hiat. vol. 

As to publications on this subject, see 2 Bow. St. Tr. 

(u}2 ~~~ v. ~ ~ s ~ ,  1 Hats. Pr. 41, See ante, p. 17. IZyver v. C ~ ~ ~ ,  1 Hats, 

Cited 14  East, 62). 

dissolution of Parliarnetit does not abate a pending impeachment. 
28, P. 1018, vol. 29, p. 514. 
1446, note. 

Pr. 42. See ante, p. 78. 



9 A D . B E  85. STOGKDALE 9. HANSARD Z145 

conclusiveness of a former sentence, when disputed by a person not party to the suit 
in which i t  was given, cannot militate against the principle here argued for by the 
defendant. 

I n  Mr. Long ~ ~ Z e 3 l e ~ ’ 3  case (2 Russ. & M. 639), a member of the House of Commons 
was c ~ r n m i t ~ ~ l  by Lord Chancellor Brougham for coIitempt in detaining a ward of 
Chartcery : a committee of the House disallowed the claim ; and the Chancellor 
disallowed it also. The decision of the Court was in accordance with the resolution 
of the House. In Mi.. Lechmere Chadtm’s case (2 Mylne & Cr. 316), Lord Chancellor 
Cottenham committed a member of the House of Commons for a contempt. The 
member petitioned [86) the House : but the Committee of Privileges decided against 
his claim of privilege. The Lord ChaIicellor appears to consider the House the proper 
t ~ i ~ ~ i t i a ~  to ~ e c i d e  the q~~estioIi, attd does not say &ow he shoiild have acted if their 
decision had been different (a). 

111. Assumiiig that this Court were competent to enquire into the existence of the 
privilege, it  may he shewn that the power of printing and publishing reports and 
papers, though of a criminatory nature, for public itiformation and benefit, has loitg 
existed. If the House has power to order the publication, i t  must follow as a neces- 
sary consequence that no action will lie ; for crimi!iatoi.y matter p u h ~ i s h e ~  by lawful 
authority cannot be a libel. The fact of sale for money can be no material ~ r i ~ r e ~ i e I i t  
in the offence ; tior does i t  appear by the plea that the paper in question was sold (6). 

It is conceded that a publication confined to the use of members is lawful ; yet the 
evil now complained of must result to the party inculpated, in ari equal or greater 
degree, from this limited circulation. It is presumed that every member of the Upper 
as well as the Lower House may read it. If the language is not actionable per se as 
verbal elander, he may repeat it to others. The slander may thus obtain general 
publicity ; yet not a copy can be sold, or shewrr to the party injured ; and E861 he 
i s  thus deprived of all nieans of vindicating his character. 

That the law may not, in  the case either of limited or of general circulation, afford 
a remedy by action, is no argument against the authority of the  House ; for there are 
many instances of injury without remedy by suit or indictment : the most opprobrious 
terms, within certain limits, may be used, in speech, to assail the character of man or 
woman, and yet the law afford no redress. The policy of the law excludes such a 
r e m ~ ~ y  ; and the private injury is inore than balanced by the public henefit. The 
diffculty of drawitig the line between a limited atid a general circulation is itself a 
proof that no distinction exists. How many copies are to  be printed 1 Are the wants 
of a future House as well as the preserit to be provided for? What is to he done with 
the copies on a dissolution? Are the Peers to have them? And, if they are, may 
copies be supplied to the Judges, Attorney and Solicitor-General, and others summoned 
to attend the Lords by writ? If the members of the House of Commons are alone to 
have copies, what use is to be made of them4 May a member read his copy from the 
hiistinge in his own vindication. On the death, what are his executors to do with 
i t ?  Are they to burn the copy or will i t  be a devastavit to do so? Similar 
yiiestions may be asked in the case of a member resigning his seat. 0 1 1  a dissolu- 
tion, are all copies to be burnt? Is it  indictable to deliver copies to publir, libraries, 
or to give them in exchange for other public papers to a foreign State, agreeably to a 
recent arrangemeIi~? Can a rule which i t  is impossible to obey, at least without prs- 
posteroue reeults, be s ~ t t c t i o ~ e d  by the law of the land? 

1. Ey the 
necessity of it. 

There may not be a physical necessity, as there is 
for permission to a member to enter the House and take his seat ; but there is a like 

E871 There are three modes of proving the existence of privilege. 

1. As to the neceesitp here. 
2. By long usage. 3. Ey long acquiescence in it. 

(a)  The Attorney-General here cited, in addition to the authorities before adduced 
by him from text writers, “Lex ~ a r l i a m e t i ~ r i a ,  or a Treatise of the Law and Custom 
of the Parliaments of England” (1690), in which i t  is stated that the Houses, though 
now sitting separately, continue one Court ; that the Parliament gives law to other 
Courts, and therefore ought not to receive it from them (p, 36, 37); and that 
“ i t  doth not belong to the Judges to  judge of any law, custom, or privilege of 
Parliament’’ (p. 9). 

(6) It does not appear on the record that tbe selling is either complained of or 
confessed. 
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necessity to that which is recognized as the foundation of the more limited right of 
circulation among members. There is, in fact, no absolute necessity even for such 
limited privilege, since every member ma<y be present, and may hear every paper 
and proceeding read over. But in practice this would be impossible, or so incon- 
venient that the House could not efficierit~y discharge its fur~ctior~s if this right to 
print for its own use were not allowed. Now i t  is the same kind of necessity 
which exists for the same mode of communicating iriformatiort to the whole COII- 

stituency. The theory of the constitution supposes a constant intercourse between 
the representative and the constituent. The constituent petitions the House, and 
the House informs the constituent. This intercourse does not involve the publica- 
tion of all proceedings, but only of those which concern the constituents: some 
are ne~ssa r i ly  secret. But even as early as the reign of Henry VIIL, the Cha~cel~or ,  
on a prorogation of the Parliament, desired the members to report to their electors 
what had been done. 

I t  has powers of so extensive a 
nature that many measures, which i t  is competeut for the Legislature to introduce, 
would not be eubmitted to, if there were no means of explaining their object to 
the people, or pointing out their necessity. Thus the dissolution of monss-[88]- 
teriecr was preceded by a publicatioti of the abuses which were reported to prevail 
in them. The Exclusion Bill in the reign of Charles IT. ; the Regency Bills, George 111. ; 
the bills repeatedly passed for suspending the Habeas Corpus Act ; the Acts for the 
abolition of slavery, the reform of corporations, the amendinerit of the poor-laws, 
are also instances of great legislative changes, to which the people were to he recon- 
ciled by circulating among them information, or by the previous publication of reports 
which were in their nature criminatory. The report which gives rise to the plaintifs 
action is another instance in which i t  was useful to explain, and justify to the public, 
the introductiort of new regulations and additional restraints : one of these, viz. the 
exclusion of certain books from prisons, occasioned the reference to the plaintiffs book 
of which he now complains. The inquisitorial powers of the House cannot be exer- 
cised with effect, or with justice to accused parties, utiless the right of publishing 
charges be allowed to  it. In the case, a few years ago, of a magistrate, Mr. Kenrick, 
against whom certain charges were adduced in the House, the publicity of the 
investig&tion was as beneficial to the party himself as to others. The two Houses may 
enquire iuto the competency or conduct of a Judge, and address the Crown to remove 
him : yet the public would doubtless be dissatisfied a t  the removal, unless the grounds 
of it were made known. Can it be maintained that the Judge in such a case might 
sue the Speaker for directing the publication of the evidence1 

Aa to part of the proceedings, viz. the votes and many of the orders of the 
House, and the journals of both Houses, there is an absolute necessity for publishing 
them. All persons are supposed to  be cogtIizatit, E891 atid are bound to take notice 
of them. The orders i n  reference to 
private bills, election petitions, &c., have the force of law, and must be published i n  
order that the people may know what they are bound to obey. The journals are 
publici juris. They are evidence in the Courts. Any one may inspect and copy 
them. Those of the Lords are records, and are so treated i n  all Courts, though i t  may 
be doubtful as to the Commons’ Journals. Will an action lie for criminatory matter 
entered in theae jourr~als? A~airist  whom will i t  lie, the printer, the Speaker, or the 
Lord Chariceltor? If no action lies for matters contained in such votes, or in the 
journals, what distinction is there between them, arid papers, like the reports, which 
have become part of the proceedings, and beeri published separately ? Formerly 
the votes contained every thing, even the speeches of members. Petitions may 
he, and sometimes are, printed in a supplement to the votes. This very report 
might have been printed in the supplement, or entered on the journals in con- 
sequence of a debate arising on i t ;  and, ex coricesso, the journals may be printed 
for public use. 

In Lake v. King (1 Saund. 133), the Court said they would 
take judicial notice of the usage of Parliament, after they had informed themselves of 
i t  by enquiry. There is abundant evidence of such usage in the present case. 
Numerous instances are collected in the Report of the Committee of the House of 

(a) 1 Bla. Comm. 161. 

The Parliament has been called omnipotent (a). 

Ea& House will notice the votes of the other. 

S. Then as to usage. 
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Commons on this subject ( b ) l ;  and there are many others t o  the same E901 effect. 
The result is this :-Before the inveritiori of printing, other modes must have beell 
resorted to for publishing the proceedings of Parliament. Statutes were formerly pro- 
claimer1 in the County Courts, There is no express proof of the usage to publish 
proceedings before July 30th, 1641; even the practice of printing for the use of 
members is not traced to an earlier period. From 1641 till 1680 the Speaker from 
time to time appointed a person exclusively to print and sell specific papers; the form 
of appointmerit is seen in Thompson’s case (8 How. St. Tr. 1). In 1680 a general order 
was made, arid this order has been renewed every session with the exception of 170% 
when i t  was suspended for a abort time, This applies o d y  to general votes and pro- 
ceedings : reports and miscellaneous papers have been pririted under distinct orders ; 
nor does i t  appear that the circulation has been confined to members. The numbers 
printed have usually far exceeded the number of members ; and the sale, though not 
expressly authorized, has, in  fact, always prevailed. If i t  be objected that the pre- 
cedent originated with the Long Parliament, i t  inay be answered, that i t  occurred 
before Charles I. left London for the north, during a period when a regular Govern- 
meiit was subsisting, and statutes were passed which are the law of the land. In  1680 
a debate occurred on the subject of printing the votes, when i t  was unaiiimously 
agreed to persist in the practice ; Mr. Secretary Jenkins alone objecting, riot on the 
ground of illegality, but because i t  was “a  sort of appeal to the p e o p l e ~ a n d  was 
“against the gravity of this assembly “ (6 )s .  The orders for printing have been in two 
forms; one directs the printing generally, [91] the other for the use of members. A 
debate has often arisen on the form to he adopted. Sometinies a limited circulation 
has been enlarged by a subsequerit unlimited order. The expense of priritiiig was 
formerly defrayed by the sale; since the expense has exceeded the receipt, the 
Treasury has paid the deficiency. In one way or another the practice of sale has, in 
fact, prevailed for two cetit~iries; there has never been auy d i ~ c u ~ t y  in obtain~tig 
copies ; and reports, like those on tbe South Sea Bubble, the slave-trade and municipal 
corporations, wounding the feelings of private persons, and which would have been 
deemed libels under other circumstances, have circulated without restriction during 
all that period. 

Except &ex V. 
~~~~~~~~ (13 Raw. St. Tr. 1369), no instance of an action or iridictmei~t has been 
shewn until the present p~a~ritiff brought his actioa. There has been (as Buller J. 
said in Le Caux v. Eden (2 Doug. so%)), a “universal sifence i n  ~ ~ e s t ~ i t I s t e r  HJI.” 
The action, riot the publishing, is an innovation. I t  is prim= impressionis, and 
supported by no analogy. What will be the consequences if the Speaker is to he 
held liable for such publicatioiis P Suppose a resolution of either House were to pass 
criminating the ministers of the Crown, and were to be published in the minutes, the 
Lord Chancellor, Speaker, and all others concerned, are liable to action or indictmerit. 
If t h e  Speaker refuses to authorise the pu~lication of papers, the House may send 
him to the Tower: if he obeys, the party aggrieved may sue or indict him. The 
Postage Act, 42 G. 3 (c), by giving [92] the power of settditig votes atid proceedings 
free from postage, recognised their general circulatiori : for it  was iiot limited to the 
case of papers sent to members. 

3. Acquiescence is a third proof of the existence of the privilege. 

Among the objections which have been urged to this claim of privilege are, 
1. That i t  afters the law of the land, by legitimating the sale of libels. This i s  a 

petitio principii ; i t  assumes that the privilege is not the law of the land. 
2. That the exercise of the right inflicts a wrong, and that there is no wroirg 

without a remedy. It is not a wrong if lawfully 
done; and, as to  the loss or inconvenietice to the party, the law, i n  pursuit of a 
greater benefit, does not regard it. For the same reason, there is no redress for an 
innocent party unjustly indicted, unloss malice and want of probable cause be shewit ; 
no action against a witness for evidence he has given ; nor against counsel for what 
he says in the discharge of his duty. No action lies for commitment by either House, 

This again is  begging the question. 

(6)[  “Report from the Select Committee on Publication of Printed Papers; with 
Ordered, by the House of Commons, to be 

(ZI)~ 4 Parl. Hist. 1306. 
(c) Stat. 43 cf. 3, c. 63, s. 10. 

the Minutes of Evidence, and Appendix. 
printed, 8 May 1837.” See p. 102, post, 

See stats. 7 W. 4 R: 1 Vict. c. 32 and c. 34. 
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however arbitrary. The suspension of an officer by his commander is another instance 
of injury done with impunity. The Post-Master-General is not liable for the loss of 
letters. Confidential communications ; literary criticism ; exhibiting articles of the 
peace containing matter of defamation, though false ; impressment of seamen ; are all 
examples of loss, pain, or injury, for which the policy of the law provides 110 remedy 
by action, 

3. It is objected, that this privilege is not among those claimed by the House 
from the King a t  the beginning of every Parliament. The answer is that the 
privileges are inherent in the House, atid as ancient as the prerogative of the Crowo. 
The demand is a mere form, like [93] the conserit of the people asked for the 
Sovereign at  the Coronation. They were never prayed for by the Speaker until the 
reign of Henry IV.; and, when James I. asserted that they were enjoyed of mere 
grace and favour, the Conimotis entered a protest on their journals, which was torn 
out by the Kingfa)'. 

4. Again, i t  is objected that the immunity claimed is unnecessary, and that the 
proceedings would be sufficiently circulated through the same medium as the debates. 
But there is a distitiction between papers and debates. The former are published 
at discretion, and by the order of the House. The debates are published without 
authority, the House retaitiing its power of conducting them in secrecy for the 
PUFpOSe of protecting itself from the interposition of the Crown. 

But the 
publication of some reports would be impossible if every thing offensive to the feelings 
were to be expunged. To leave blanks for names would only aggravate the mischief. 
It has been suggeskd that  injured parties should be recompeiised out of the public 
purse; but that would be an undue encouragement to the bringittg of actions; atid 
the suggestion is uot applicable where parties have been indicted. The Speaker, for 
instance, in such a case, could riot be indemnified by money for at1 imprisonment. 

6. It is objected that this privilege cannot exist by prescription, being one that 
must have arisen within time of memory. This argument would deprive the [94] 
Houee of all privileges ; for its separate existerice, as a brarich of the Legislature, can 
hardly be traced beyond legal memory ; indeed, the jurisdiction of this Court, arid 
the equitable jurisdiction of the Lord Chancellor and of the House of Lords on appeal, 
either have arisen in times comparatively recent, or rest upon fictions to which a 
modern origin can be assigned. The power of a Court of Oyer and Terminer to pro- 
hibit the publication of its proceedings during a trial, was uot established before 
1831 (a)'. The right of a member to be discharged from arrest without a writ of 
privilege ia of recent origin ; Holiday v. Pitt (b). Even a commitmeut by the House 
of Commons for corrtempt cannot be traced farther back thati the reign of Elizabeth. 
Although the lateness of the invention of printing may preclude the defendant from 
assertirrg an immemorial right to print, yet the right to publish in some mode or 
other has substmtially existed from the earliest times; and this is enough t o  support 
the claim, Printing has superseded the old mode of proolamation of statutes by the 
sheriff (c), and may itself be superseded by some other invetition. 

The 
uttquestianed right of commitment for contempt may be so. The privilege of freedom 
[95] from arrest may be made a shelter for fraudulent debtors. Freedom of speech 
may be used as a licerice to  calumniate. But  the Constitutiou presumes that the 
Houses of Parliament, as well as the Courts of Justice, will usurp no undue authority. 
That the power has been exercised with moderation may be inferred from the fact 
that no action has been attempted since the Revolution, until  that lately brought by 

5. It is said that all useful matter may be published without any libel. 

7. As to  the argument from abuse, all power is capable of being abused. 

(A)' 1 Corn. Jouru. 668, 18th Dec. 1631. And see the authorities 
referred to in Holiday v. Pitt, 2 Stra. 986. 

(a)% Rex v. Clement, 4 B. & Ald. 218. 111 the argument in Res v. Clement, referred 
to, p. 96, note (d), post, i t  was stated that orders i t t  restraint of publication during the 
proceedings were made on the trial of Wstsou in K. B., in 1818, and on that of 
Brandreth under the special commissiou at Derby in the same year. See 32 How. St. 
Tr. 81, 109, 766, 779. 

( b )  2 Stra. 985. 
( c )  Corn. Dig. Parliamerit (Cl, 23). 

1 Hats. 78, 79. 

But stat. 12 C! 13 W. 3, c. 3, was there relied upon. 
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the plaintiff himself (a ) ;  at least this inference canuot be denied by those who assert 
that such publication has always been actionable. 

Of the report,ed cases and authorities ori this branch of the subject, the first is 
Lake 8. King (1 Sautid. 131 a.). There ati alleged libel was coritaiiied i i i  a petitiori to 
a c o ~ m i t t e ~  of ~ievances ,  copies of which had been printed aiid delivered to members 
of the committee. Though there had been no order of tbe House, Hale C.J., and the 
rest of the Court, took judicial notice of the order of proceeding arid practice of the 
House, and on that grourid held the action not rriaiiitairiable. Ou the same principle 
the order and practice of unlimited distr~ibutioii entitles the deferidarit to judgmerlt i n  
the present case. Taken 
in co~itiection with the 9th declaiatory clause of the Bill of Rights, I 1V. & M. sess. ?I 

c. 3, which in effect reversecl the decisiori iii tha t  case, i t  is an a ~ t h o r i t y  for the 
defendants (d)'. Rex v. ? ~ ~ ~ g ~ ~  (8 T. R. 293}, was a11 application for [96] a crimitial 
information iu the case of a libel contaiiied iri the report of a secret committee. The 
same grourids were urged as iiow, i n  support of the rule ; yet the Court held that the 
proceedings of neither House could be treated as a libel, arid strongly reprobated the 
decision in Rex v. Williizms (13 How. St. Tr. 1369). Rez v. Wrighl (8 T. R. 2,93), was 
a stronger case than the preserit ; for the deferidarit there had published the report 
without any authority from the House. Iri Ilex v. ~ l e r ~ ~ e ~ ~  (4 B. & Ald. %18), a Court 
of Oyer and Terminer made an order forbitlctirig the publicatioii of ail uiifiriishe(i trial, 
and imposed a fine for the violation of it. On motiou for a certiorari to remove the 
order for the purpose of its being quashed, this Court upheld it. The firie was there- 
iipori estreated into the Exchequer : therice the estreat roll was transmitted into tile 
Duchy Court (the firie beloiigirig to His Majesty iri right of the Duchy of Laircaster), 
arid a levy made. The defendant was theii permitted, by consent of the Crowii, to file 
a plea to the estreat, allegiiig the illegaIity of the original order, arid ptayirig to be dis- 
charged from the fiiie : to this the Attorney-General of tbe duchy clemurred, arid the 
demurrer was argued (17th April 1828) before the Chaiicellor of the duchy, assisted by 
Bayley J. and Hullock B., who adjudged the order arid fine to be legal (d)2. This was 
an order for the suppressiori of proceedings ; but the puhlicatioii of them is justifiable 
pari ratione. The priuciple is, that Courts have a right to make such orders (whether 
to direct or 1971 to prohibit pu~licatioti) as are felt to be necessary for the due perforin- 
arice of their fur~ctio~is. Nor are precedetits w a n t i r ~ ~  of orders for the publicatiori of 
trials. In byer'sca.cre { lS  How. Sta. Tri. 93), A.D. 1722, i t  appears from the debates in 
the House of Lords (8 Parl. Hist. 54), that the Judges of this Court directed, and in part 
revised, a report of the tral. The trial of Lord Melville (29 How. St. Tr. 549), was 
also published by order of the Lords ; arid the persoii appointed for that purpose by the 
Lord Chancellor obtained art inju~ictioii agairist a bookseller for publishirig another 
report of the same case; GZW?~.L~  v. ~ o ? ~ g ? ? ~ ~ i ? ~  (13 Vesoy, 493), where earlier itistaiices 
are cited in support of the usage. il.liczley v. U ~ e ? ~ ,  cited iti ~iZlur v. ~~~~~0~ (4 Burr. 
2329), recognizes the exclusive right of the Lord Mayor of London to appoint a persuri 
to print the sessions papers of the Old Bailey, the lord mayor beirig at  the head of 
the commission. The imprimatur prefixed to some of the old law reports appears to 
indicate the same power i n  the Courts to order publication of their proceedirigs. The 
senteuces of courts martial are published by being read a t  the head of every regimetit, 
and erttered i t i  the orderly books; suclt publicatiori beiiig iiecessary for the tiue 
adn i j~~ i s t r a t~o~ i  of justice by those courts. 

Publicat~ons for the good of the cotnmuriity have been held privileged i t i  many 
iostar~ces ; as the cleclaratiori of a court-martial ceiisurirlg the prosecutor., and delivered 
by tbe President to the  Judge-Advocate, Jekyll v. Sir John Mowe (2 New Rep. 341) ; 
the report of a military court of eiiquirp (though riot a regular Court of Justice) 
trariamitted to the E981 Commarider-in-Chief, Home V. Benti7~k (2, Brot?. Rr B. 130); a 
story told in a sertnoi1 by way of example, froiti FOX'S Book of Martyrs, though 

The riext ease i s  &ex v. Willianis (13 How. St. Tr. 1369). 

~ 

(a) Sioek&de v. HLcnsad, 2 M. i% Rob. 9. 
($)I The Attoriiey-Qeiieial helee read a MS. in  the hatidwriting of Sir W. Willianis, 

cotitriiniiig the article referred to, ant1 iritlorsetl, I '  the part of the Bill of Rights relating 
to riiy jiiclgmeiit iii Banco Regis, arid fine i n  Trinity, 1 Tames 2." 

(d)z The Attorney-General read a MS. note of these proceediiigs, and of the judg. 
muitt of the Duchy Court. 

See p. 101, note (b),  post. 
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defamatory of a living person, and untrue, Creenwooll v. Prist(6). On the like 
principle, an action has been held not maintainable for matter of crimination inserted 
in articles of the peace, “not only concerning the petitioners themselves, but many 
others,” C u ~ ~ ~ v .  D h  (4 Rep. 14 b.), Privilege has in like manner been extended to 
defamatory matter in an affidavit exhibited in Court, Astkey Y. Y ~ ~ e  (3 Burr. 807) j 
and to a complaint a ~ a i n s t  an officer in the Army, addressed by his creditor to the 
Secr~taey-a~War,  ~a~~~ v. Ives (5 3. tk Ald 646), where CZe~~eJi ’v. ~ ~ U ~ a ~ Z e  
(1 Camp. 268), was recognized. In Rex v. Baillie (21 How. St. Tr. I), a criminal 
information was refused for a stntemerrt, submitted to the Governors of Greenwich 
Hospital, eccusing persons connected with its managemetit. A writ of forger of false 
deeds sued out against a peer was held not actionable, the suit being actually i n  a 
course of p~osecutiori, Lmd 3 e a ~ ~ ~ ~ ~ s  V, Croft (Dyer, 285 a.}, where B u e ~ ~  v. Wood 
(4 Rep. 14 b.), a case similar in  principle, is referred to in  note (37). No action lies 
for an advertisemerit injurious to character, but publishec~ bor& fide to obtain 
information; Delany v. Jms (4 Esp. N. P. C. 191). I n  Blackburn v. Blackbum 
(4 Birtg. 395), a letter addressed to the pastor and deacons of art independent 
c o n g ~ g a ~ o n ,  impeachirtg the moral character of one of their ministers, was held to 
be a libel; but i t  is clear that, if the s t a t e ~ e n t  had been made box& f99] fide aiid 
without malice, i t  would have been held privileged. Arid, if c o ~ m u r ~ i c ~ t i o t i s  of this 
nature, addressed to persons interested in  them, are privileged, can i t  be said that a 
repre~e~tat ion on so i~nportant a subject a8 that of prisons, delivered by the members 
Of the House of Commons to the comuions, their constituents, is actionable as a libel? 
A party may indeed be injured by the result of such a publication ; but (as was before 
observed) there may be a loss without any right to compensation a t  law, Thus in 
~~u~ v, ~n~~~ (5 B. SC C. 173), i t  was decided that the publisher of a s ~ ~ i ~ a I o u s  
work couId not recover damages against a person who pirated i t ;  and in P u ~ ~ e ~ ~  v, 
~ ~ u c ~ ~ ~ ~  (2 Car. B P. I%), it was held thae the printer of the same work could not 
recover against the publisher on a contract for p1,intin~ it, the defence being its oorrupt 
character. 

The plaintiff in  this case cannot demand that the privilege claimed by the House 
should be established by proofs of its exercise. It is asserted on the same principle 
upon which Wilmot J., in Rm v. AZmi (c), maintained the right of the Commori Law 
Courts to attach foe c o ~ ~ t e ~ ~ p t ,  as necessarily incident to their coxistitution, and coeval 
with their first foundation, On that principle, aiso, the Judicial Committee of the 
Privy Council, in B~~~~~ v. ~ u r ? , e t ~  (1 ~ o o r ~ ’ s  Rep. Priv. Couric. 59, ’is), upheld the 
power of the House of Assembly of Jamaica to commit for publishing a libel in breach 
of their privileges; and doubtless it would i n  like manner have recognized their 
autho~ity to order a publjcatiori which they deemed to be for the general advantage, 
on the ground that whatever is re-@OO]-cyuisite or beneficial for a legislative body iri 
the exercise of its functions irihereIitly belongs to it, and the right need not be 
supported by proof of user, or by prsseriptiun. 

No instance can be found in which a publication by autho~ity of either House of 
Parliament has been considered a subject of prosmutiou or rtivil action. Rex v. Lord 
Abingdm (U), is not such an instance. The paper there published by the defendant (a 
speech which had been read by him in the House of Lords) was issued without the 
satiction of the House j no privilege claimed by them was involved in  the prosecution. 
So in Res v. ~~~~E~ (I N. cpd S. 273), the publieatio1~ (of a member’s speech) was not 
authorized by the House, but, on the contrary, was against its Standing Order. Lord 
~ I l ~ R b o r o u ~ h  tbore, referr i~g to &kz v. ~~~~9~~ (8 T. R. %3>, said ‘( I will not here 
wait to consider whether that could be strictly called a proceeding i n  Parliament. 
What was printed for the use of the members was certainly a privileged publication ; 
but I am not prepared to say that to circulate a copy of that which was published for 
the use of the members, if i t  contained matter of an injurious tendency to the character 
of an ~ t ~ d i ~ i d u a l ~  was legitimate and could iiot be made the grou~id of prosecution. I 
should hesitate to pronounce it, a proceeding in Parliament in the terms given to some 

( b )  Cro, Jac. 91 (cited in Brook@ v. Muntugue); S. C. cited in Res v. FYilZiarn,y, 
13 HOW. St. Tr. 1387. 

( e )  Wilmot’s  pinions and Judgmerits, 254. And see the jurlgrnen~ of Lorcl 
Ejler~borough in Budeft v. Abbot, 14 East;, 137, 151. 

(a) 1 Esp. N. P. C. 226: S. C. cited in Bex v. C ~ e e ~ e ~ ,  1 M. & X. 274. 
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of the Judgee in that case. But it is not necessary to  say whether that be so or not ; 
because this does not range itself within the principle of that case. How can this be 
considered as a proceedirig of the Commons’ House of Parliament? A member of 
that House has spoken what he thought [loll material, and what he was a t  liberty to 
speak in his character as a member of that House. So  far he was privileged : but he 
has not. stopped there; but, unauthorized by the House, has chosen to publish an 
account of that speech in what he has pleased to call a more corrected form; and in 
that publication has thrown out reflections injurious to  the character of ail itidividual.” 

The only remaining authority is the dictum of Lord Denman C.J. in the former 
case of Stockdule v. Emsurd(u)’. In that actiori of libel, it was urged for the 
defendants at Nisi Prius that the matter complained of was privileged, being con- 
tained in a report published by order of the House of Commons. His Lordship held 
that the order was no protection ; but the question was riot fully discussed ; and, a8 
the deferidante had a verdict on the plea of justification, there was no further occasion 
to contest the point. But, as it now appears, the great bodF of authorities is adverse 
to his Lordship’s ruling (6). 

[102] Since the trial of that cause, the question of privilege, as applied to the point 
now before the Court, has beeii referred to a committoe of the House of Commons, 
appointed without reference to party ; they have reported, with only one dissentient 
voice, in favour of the protection claimed by these defendants (u)z; and their report 
has been adopted by the House of Commoris. Aii opinioii so delivered and adopted 

(U)’ 4 M. & Rob. 9. S. C. in the  Report of the Select Committee 011 Publicatioir 
of Printed Papers, 8th May 1837. 

(b)  The pleas in the above case of Stockdate v. &nsurd ad Olhers were, 1. Not 
guilty. 2, A jnstification, alleging that the facts stated i n  the  libel were part of a 
report made by the irrspectors of prisons, and asserting the truth of that statemerit. 
Sir J. Campbell, Attortiey-~eneral, for the ~~e~eI i~ la i i t s ,  iiisisted 011 the latter defence ; 
hut he also gave proof that the alleged libel wa8 published and sold in pursuarice of 
raso~utiotls of the House of Commons, and contetided, therefore, in the first iristarice, 
that the publication was privileged by their authority.-Lord Denman C.J. said, in 
stimmir~g up : “On the third ground, namely, that this is a privileged publication, I 
am bound to say, as i t  comes before me as a questioii of law7 for my directioti, that I 
eiitirely disagree from the law laid down by the learned counsel fo r  the defendant. I 
am riot aware of the existence in this country of ariy body whatever that can privilege 
atly servant of theirs to publish libels of ally individual. Whatever arrartgemerlts 
may be made between the House of Commons arid ally publisher in their employ, 1 
am of opinion, that the publisher who publishes that i n  his public shop, and espocially 
for money, which may be injurious, atid poasibly ruiiious to any one of the Kiag’s 
subjects, must answer in  a Court of Justice to that subject if he chslletrge him for a 
libel, and I wish to say so emphatically arid distinctly, because I thiak that if ,  rtpo~i 
the first opportunity that arose in a Court of Justice for questiorii~Ig that point, it 
were left u t i s a t i~ f~ to r i ly  explained, the Judge who sat there might become an 
accomplice in the d8structiori of the liberties of the country, and expose every 
i i ~ c ~ i v i d u ~ ~  who lives in i t  to a tyranny that no man ought to submit to.” His Lordship 
therr said, referring to Rex v. Ertight, 8 T. R. 293, that that case was not applicable, arid 
was 110 authority to prevent his fitating the law as he now laid i t  clown. He  added : 
‘I Therefore my direction to you, subject to a question hereafter, is, that the fact of 
the House of Commons having directed Messrs. Hansard to publish all their Parlia- 
mentary reports, is no justification for them or for any bookseller who publishes a 
Parliamentary report contairiirig a libel against ariy man.” Beport from the Select 
Committee, &e. (see p. 89, iiote (61, ante). Appendix to Minutes of Evidence, No, 1, 
p. 68. 

(a )2  The Attorney-General stated that the committee appointed was as follows :- 
Lord Viscount Howick, Sir Mobert Peel, Mr. AttorIiey~Getieral, Mr. C. W. ~ i l l i a ~ l s  
CVynn, Mr. Tancred, Sir WilIiam Follett, Mr. Charles Villiers, Sir Frederick Potlock, 
Mr. Roehuck, Lord Staniey, Sir George Strickland, Sir Robert Harry Itiglis, Mr. 
Serjeatit Wilde, Sir George Clerk, Mr. O’Connell. And that the resolution in  favour 
of the privilege was agreed to by Sir G. Strickland, Sir F. Pollock, Mr. C. W, Williams 
Wyrin, Sir W. W. Follett, Lord Stanley, Sir G. Clerk, Mr. Serjemt Wilde, Mr. 
Attorney-General, Mr. O’Coniiell, and Sir R. Peel : dissentiente Sir B. H. Iriglis. 

Appendix to Minutes of Evidence, No. I, p. 65. 

Verdict for the plaintiff on the  first issue; for the defendants on the second. 
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is entitled to weight in a Court of Law. And the Court will remember the [103J 
advice of Lord Bacou, to a Judge of the Court of Common Pleas, on hie appointment : 
“That  you contaiu the jurisdiction of the Court within the ancient mere-stones, witb- 
out removing the mark ” ( a ) l ;  and the dictum of Abbott C.J. in Xxpnrte Cowan (3 B. & 
Ald. 130): (‘ W e  wish not to be understood as giving any sanctiori to the supposed 
authority of this Court to direct a prohibitiot1 to the Lord Chanceilor sitting in 
Bankruptcy.” ‘ I  If ever the questiort shall arise, the Court, whose assistance may be 
invoked to correct an excess of jurisdiction iri another, will, without doubt, take care 
not to exceed its own.” 

May ~8th.-~urwood, in reply. 
The authorities cited for the defendants establish the jurisd;ction of th i s  Court 

to deal with questiotis of privilege, In the earliest cases, the House of Commons 
did riot even venture to decide on their urtdoiibted privileges, but a~)pea~ed to the 
Crown or to the House of Lords, who themselves took advice of the Judges. ~ ~ ~ r ~ ’ s  
mat3 (1 Hats. Pr. 28. In early periods 
of history, the legislative and judicial characters of Parliament are faintly distiri- 
guished, and the I ‘  law of Parliament ” is often the act of the united Legislature. W i t h  
the power and popularity of the Commons, the privilege assumed by them has been 
exteiided and strengthened ; but they have never set themselves in opposition to the 
law with success or credit. Wilktzs’s case (see p. 66, ante), was art example of such a 
conflict: there, to use the words of Lord Chathani, “Under pretence of declaring 
[104] law, the Commons made it, and united it1 t h e  same persons the offices of 
Legielature, party, arid Judge ” So here, the Commons, while they profess to 
declare the law of Parliamet~t, are 111 fact deprivirig the stibjeat of his right of action, 
as was attempted in ~ s ~ b ~  v. iJ;Y;hite (2 Lord Ray. 938, It is 
impossible to avoid taking cognizance of privilege ; for until enquiry arid exaniination 
i t  cmnot appear whether the case involves priviiege or not. There is no power to 
procure a certificate to be made by the Speaker, as the recorder certifies the customs 
of London, If privilege be part of the law, this Court not only may notice, but is 
bound to kuow it. The doctriiie, that the power inherent in the whole Parliament 
belongs also to  each component estate, is absurd, for i t  would give to each a distiilct 
power of legislation. The conclusiveness of the judgment of Courts of exclusive 
juriediction is not denied ; but the House of Commons has little, if any, jurisdictioii, 
in the strict sense. It 
cannot even examine witnesses 011 oath. It cannot adjudicate between A, and B. 
Even Lord Kenyon, in Re2 v. Wright (8 T. R. 293), relied upon by the defendant, 
admits the existence of cases in  which this Cotwt would dispute the assumption of 
privilege. In ~ z 6 ~ ~ e ~ ~  v. Abbot (see 14 East, 128), Lord Elletiborough makes a similar 
CortcessioI~. Whether the doctrine, establishec~ in that cage, that a commitmetit for 
contempt is not examinable by any other Court, be well founded, may be doubted 
and hereafter cotitroverted; but on this occasion there is no iiecd to dispute it. The 
distinction betweeti inci-[lO5~-dental and direct cognizarice is obscure ; the more 
intelligible rule is, that the Court must notice privileges whenever they come judicially 
before it. It is objected that the privileges of the House will be submitted to the 
decision of Courts of Quarter Sessions, County Courts, ant1 other inferior jurisdictions. 
But, if privilege be part of the law, why should such Courts be deemed disqualified 
from forming an opinion upon that as well as upon arty other matter of law ? Why 
is the same person to be presumed ignorant of Parliamentary privileges when he 
presides at sessions, and cognizant of them as soon as he enters the House of Commons ? 
It ia urged that members must have free intercourse with their constituents, atid 
every facility for inviting and communicating itiformation. But to circulate calumny, 
arid prohibit actions for it, cauuot be a fit expedient for the discovery of truth or the 
d i f fu~ior~  of correct itite~lige~ice. With regard to past usage, i t  is worthy of ohserva- 
tion, thak one of the earliest itistancss of this appeal by the House to the people was 
on the occasion of raisirig troops to be employed against the Icing. The practice of 
itulimited publicatiot~ for sale, openly and avowedly, only began as late as 1836 ; and 
already two actions have beer] the resnlt. There is no pretence for puttitig this case 

(a)‘ Speech of Lord Bacon to Huttou J., Lord Bacon’s Work#, vol. iv. p. 5.08, 

13 Rep. 64), and others are instances of this. 

14  How. St. Tr. 695). 

It has none of the indicia or attributes of a Court of Justice. 

ed. ld03. 
(a)’ Debate on the Address, 1770. 16 Parl, Hist. 659. 
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on the footing of a confidential communication. What foundation of necessity, or 
what confidential character, can be discerned in the publication to at1 mankind of a 
report on the state of Mewgate prison 1 It is argued that Courts are not to presume 
that powers of this kind will be abused. But this assertion of the legal impossibility 
of abuse is disproved by authentic records, which shew that abuses have been great 
and frequent. Instances have been already enumerated, and E1063 the number 
might be easily increased (a). And what security has t h e  subject against the recurrence 
of scenes like those which occurred in  the case of Shi~ley v. Fugg (6 How. St. Tr. 1121), 
where the two Houses, seised per mi and per tout of the whole inherent powers of 
Parliament {according to the doctrine of Sir Robert Atkyns), made cotitradic.tory 
decla~atiotis of law, leaviug the subject at a loss to know whose law of Par l iamen~ 
was to be held authentic arid conclusive? These absurdities and mischiefs are to be 
remedied only by declaring the law of Parliament subject to the general law of the 
land, and holding the privileges of the House to be (as the prerogative of the Crowm 
ever has been) within the cognizance of the ordinary Courts. 

Cur. adv. vult. 
The learned Judges, in Trinity term (May 31st), 1839, delivered j u d ~ ~ e n t  

seriatim, 
[107] Lord Denman C.J. This was an action for a publication defaming t h e  

plaintiff’s character, by imputit~g that he had published an obscene libel. 
The plea was, that the inspectors of prisons made a report to the Secretary of 

State, in which improper books were said to be permitted in the prison of Newgate ; 
that the Gourt of Aldermen wrote an answer to that part of the report, and the 
inspectors replied repeating the statements, and adding that the improper books were 
published by the plaintiff. That all these ~~OCUmeflt8 were printed by and under 
orders from the House of Commons, who had come to a resolution to publish and 
sell all the papers they should print for the u ~ e  of the members, and who also resolved, 
declared, and adjudged, that the power of publishing such of their reports, votes, and 
proceedings as they thought conducive to t h e  public interest, is an essential incident 
ta the due performance of the functions of Parliament, more especially, &e. 

The plea, i t  is contended, establishes a good defence to the action on various 
grounds. 

‘I. The grievance complainod of appears to be ail act done by order of the Hous6 
of ~ommoIIs, a Cfourt superior to any Court of Law, and none of whose proceedi~igs 
are to be queatioued in any way. 

This principle the learned counsel for the defendant repeatedly avowed in his long 
and laboured a r g u m e ~ t  ; but i t  does not appear to be put forward in its simple terms 
in the report that was published by a former House of Commons. 

It is a claim for an arbitrary power to authorise the commission of any aot 
whatever, on behalf of a body [lOS] which it1 the same argument is admitted uot to 
be the supreme power in the State. 

The supremactg of Parliament, the foutidation on whicb the claim is made to rest, 
appears to me completely to overturn it, because the House of Commons is not the 
Parliament, but only a co-ordinate and component part of the Parliament. That 
sovereign power can make and onmake the laws ; but the concurrence of the three 

(a)  The following case in the 1st vol. of the Commotts’ Journals, pp. 438, 440, 441 
(also shortly stated in 1 Hats. Pr. 132), was here cited :-- 

“Die Jovie 14 Junii 1610. Sir George Moore.--That D. Steward’sman, privileged, 
was, for begetting a woman with child.-The warrant, aigtied by justices before the 
ParliaMent, executed now,-~hether ~ r i v i l e ~ e  or no? Comm~tted to the Committee 
for Privilegea. 

“Die Saturni 16 Junii 1610. Sir Jo. ~o~lia,-Touching Mr. D. Styward.- 
Constable had a warrant under four justices of peace.- 

“That  be should have privilege ; the parties to be discharged ; and consideration 
after to be had, who shall pay it.” 

$‘Die Mercurii 20 Junii 1610.-Mr. D. Steward,-touching the arrest of his 
servant :-Moveth for the charges. Whether the reputed father, being taken b a’ 

constable could not discharge him.-Q. for the constable :-Resolved, not to pay it ; 
but, the reputed father,” 

justice’s warrant, shall pay; or the constable that executed the warrant,- 4 h e  

K. B, X L L - ~ ?  
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~egia~ative estates is necessary ; the resolution of any one of them cannot alter the 
law, or place any one beyond its control, The proposition is therefore wholly un- 
bnable, and abhorrent to the first principles of the Cortstitution of England. 

2. The next defence involved in this plea is, that the defendant committed the 
rievance by order of the House of Commons in  a case of privilege, and that each 

8 o u w  of Parliament is the sole judge of its own privileges. This last proposition 
requires to be first considered. For, i f  the Attoruey-General was right in cotitetidiug, 
as he did more than once in express terms, that the House of Commons, by claiming 
any thing as its privilege, thereby makes i t  a matter of privilege, arid also that its 
own decision upon its own claim is binding and conclusive, then plainly this Court 
cannot proceed iu any enquiry into the matter, aud has nothing else to do but declare 
the claim well founded because i t  has been made. 

This is the form in which I understand the committee of a late House of Commons 
to  have asserted the privileges of both Houses of Parliament : and we are informed 
that a large majority of that House adopted the assertion. It is not without the 
utmost respect aird [l09] deference that I proceed to examine what haa beer1 pro- 
mulgated by such high authority : most willingly would I decline to enter upon an 
enquiry which may lead to my differing from that great and powerfui assembly. But, 
when one of my fellow subjects presents himself before me in this Court, demanding 
justice for an injury, i t  is not a t  my option to grant or withhold redress; I am bound 
to afford it if the law declares him entitled to it. I must then ascertain how the law 
etands : and, whatever defence may be made for the wrongdoer, I must examine its 
validity. The learned counsel for the  defendaut contends for his legal right to be 
protected against all consequence of acting under an order issued by the House of 
Commons, in conformity with what that House aaserts to be its privilege : nor can I 
avoid then the questiou whether the defendant possesses that legal right or not. 

Parliament is said to be supreme; I most fiiliy ackriowledge its supremacy, It 
foliows, then, as beforo observed, that neither branch of i t  is supreme when acting 
by itself. It is also said that the privilege of each House is the privilege of the whole 
~ a r ~ ~ a m e n t .  I n  one sense I agree to this; because whatever impedes the proper 
action of either impedes those functions which are necessary for the performance of 
their joint duties. All the essential parts of a machine must be in order before it can 
work at all. But i t  by no means follows that the opinion that either House may 
entertain of the extent of ita own privileges is correct, or its declaration of them 
binding. I n  the course of the argument, the privileges of the Commons were said to 
belong to them for their protection against encroachment by the Lords. [llo] The 
fact of an attempt a t  encroachment may, then, be imagined ; and we must also suppose 
that the Commons would resist it. In such a case, the claims set up by the two 
Houses being inconsistent, both could not be well founded, arid an instance would 
occur of adverse opiriions aid declarations, while the rea1 privilege, whenever i t  is 
ascerbained, would certainly be the inherent right of Parliament itself. 

The a ~ ~ u r n e 1 ~ t  here b e ~ a ~ e  ~ i s t o r i c a ~  ; and we were told that, at  the early period 
wheu privilege was settled, the three estates, asaemb10d, and e ~ n ~ r a ~ i t i ~  all the power 
of the State, never would have left their privileges at the mercy of a very inferior 
tribunal, especially when the King's Judges were dependent on the Crown, arid 
removeabIe at its pleasure. If ill those early times 
the  Lords and Commons had felt the enlightened jealousy of dependent Judges which 
is here aupposed, they would not have left them in that state of dependence, equally 
dan erous to the character of the Judges and to the just rights of themselves and of 
all t % eir constituents. But we have no proof whatever of the Constitution of this 
country being framed on abstract principles : there cannot be a doubt that i t  adapted 
itself to the exigeticies of the several occasions that arose, and gradually grew into 
that form which the ends of good government require, Bttt, while I dispute the fact 
of privileges being settled in the aulb regib, or any other aupposed constituent assembly, 
on any given principle, or indeed at  all, I am far from believing tha t  the Judges ever 
bad, or ought to have, by law, the smallest power over Par~iament or either House 
of Parliament, The i r j d e p e ~ ~ e ~ i c e  of Parliament is the corner stone of our free [lllf 
Con$titution. The Judges who invaded i t  in the reign of James the First and his son 
have juatly shared with those who betrayed the rights of the people in the oase of 
ship money the abhorrence of all enlightened men. But a mean submisaiveness to 
power has not been always confined to the Judges ; the same dispositions belonged 

I cannot accede to the inference. 



9 AD. (G E. 11% STOGKDALE V. HANBARD 2155 

to Parl~ament itself, and to both Houses. When we remember the sentence pronounced 
against an unfortunate gentlemen of the name of Floyde ( U ) ~ ,  for a slight offence, if 
i t  were one, against King James the First, in speaking of his daughter and son 
in law, we shall allow that the two Houses had as little sense of independence as 
ol justice. The Commons resolved, declared, ancl adjudged that his fortune should 
be con~scated, and his body tortured, his name degraded, and himself imprisoned for 
life. The Lords rebuked the invasion of their privileges of puaishing, for which the 
~ o m m o n s  humbly apologised ; but the scntence was carried into fuI1 effect : and can 
any one believe that these two Honses, thus vying in obsequiousness and cruelty, 
could entert&in good views oti the coristitut~onal irid~petiderice of Parliarnetit (b)  ? 

Another reason for deriying to the Courts of Law all power in matters of privilege 
was said to flow from their, same supposed ancient jealousy of the Lords. “The 
~ o m ~ o i i s  never would have tolerated such an eriquiry, because the decision might 
then have eome to be reviewed on appeal by the co-ordinate and rival assembly ; ” 
yet the A t ~ o r n e ~ - ~ e n e r a I  informed us, almost in the same breath, that the appellate 
jurisdiction of the Lords was of recent date, that i t  originally belonged to the whole 
Ptrr-[ll2]-liament, and that i t  was long warmly contested with adverse declarations 
of privilege by the House of Commons. The mw of Bwdett v. Abbot (I4 East, I), in 
1810 was an action brought against the Speaker himself, for ati act done by him it1 
Parliament by order of the House of Commons. The plaintiff questioned his right, 
and, by seeking redress in this Court, eventually submitted their privilege to the 
decisiou of the House of Lords. A t  this very moment the defendant, as acting by 
order of the House of Commons, prays our judgment in  this question of privilege, 
and the House of C o m ~ o n s  ~ n ~ t r u c t s  the Attorney-General to appear as his counsel 
before us. He tells us, indeed, that we can only decide in his favour ; but, if we do, 
the House of Lords may reverse that judgment next week. Such is the practice of 
the tiitieteen~h ceutury : yet we are gravely told that in the dark ages of our histor;v 
the Commons ware too enlightened to allow any discussion of their privileges in any 
Court whose judgment may be questione~ in the Lords. 

But it is said that the Courts of Law must be excluded from all interference with 
transsotioos in which the name of privilege has been mentioned, because they have 
no means of i r ~ f o r ~ i n ~  themse~ves what these privileges are. They are well known, 
i t  seems, to the two Houses, and to every member of them, as long as he continues a 
member ; but the knowledge is as incommu~iicable as the privileges to all beyond that 
pale. It might be presumption to ask how this knowledge may be obtaiaed, had no t  
the Attorney-General read to us all he had to urge O I L  the subject from works accessible 
to all, and familiar to every man of education. The argument here scams to [I131 
run in a circle. The Courts cannot be eritrusted with any matter connected with 
privilege, beoause they know clothing about privilege ; arid t h i s  ignoratice must be 
perpetual, because the law has taken such matters out of their cognisaiice, The old 
text writers, indeed, affirm the law and custom of Par~iameiit, although a part of the 
lex t e r r a  to be, cc ab omnibus quasita, This and other phrases, 
repeated in the law booke, have thrown a kind of m y s t e r ~  ovor the subject, whioh 
has kept aloof the application of reason and common sense. Lord Holt (a)’ i t1  ternis 
denied this preeumption of ignorance, and asaerted the right arid duty of the Courts 
to know the law of Parliament, because the law of t h e  land 011 which they are bound 
to decide, Other Judges, without directly asserting the proposition, have constantty 
acted upon i t ;  and it was distiriet~y a d ~ i t t e d  by the A t ~ ~ r r t e ~ - G e r i e r ~ l  in the cuursa 
of his argument. I do not know t o  whom he alluded as disputing the existence of 
any Parliamentapy privilege j no such opinion has come under my notice. That 
Parliament enjoys privileges of the most important character, no person capable of 
the least reflection can doubt for a moment. Some are common to both Houses, Borne 
peculiar to each ; all are essential to the discharge of their functions. If they were 
not the fruit of deliberation in aulb regib, they rest on the stronger ground of a 
necessity whioh became apparent at least as soon as the two Houses took their present 
position in the State. 

multis ignorata.” 

(a)* 2 How. St. Tr. 1153. 
( b )  See the debates, 8 How. St. Tr. 92, et eeq. 
(a)* See Reg. v. Paty, 2 1,d. Ray. 1114, 1115. 

And the note at  p. 92. 
And the judgment of Lord Holt in 

that caae, ed. 1837, p. 54. Aleo Ashby v. White, 2 Ld. Ray. 956. 
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Thus the privilege of having their debates unquestioned, though denied when the 
member8 began to speak their minds freely in the time of Queen Elizabeth, [114] 
and punished in its exercise both by that princess and her two successors, was soon 
clearly perceived to be indispensable and uriiversally acknowledged. By consequence, 
wbabver is done within the walls of either assembly must pass without question in 
any other place. For speeches made in Parliament by a member to the prejudice of 
any other person, or hazardous to the public peace, that member enjoys complete 
impunity. For any paper signed by the Speaker by order of the House, though to 
the last degree calumnious, or even if i t  bro~ight personal s ~ ~ ~ e r i n g  upon individua~s, 
the Speaker cannot be arraigned in a Court of Justice. But, i f  the cal~mnious or 
inflammatory speeches should be reported and published, the law will attach responsi- 
bility on the publisher. So, if the Speaker, by authority of the House, order an 
illegal Act, though that authority shall exempt him from question, his order shall no 
more justify the person who executed it than King Charles’s warrant for levying 
shipmoney could justify his revenue officer. 

The privilege of committing for contempt is inherent ii3 every deliberative body 
invested with authority by the Constitutiori. But, however flagrant the contempt, 
the Housa of Commons can only commit till the close of the existing session. Their 
priviiese to commit is not better known than this limitation of it. Though the party 
shouId deserve the severest penalties~ yet, his offence being commi~ted the day before 
B p r o ~ g a t i o ~ ,  if the House ordered his ~mprisonment but for a week, every Court in 
~es tmi r i s t e r  Wall and every Judge of a11 the Courts would be bound to discharge 
him by habeas corpus. 

~ o t h i r ~ g  is more undoubted than the exclusive privilege of the people’s repre- 
sentatives in respect to grants of [llrj] money, and the importition of taxes. But, if 
their care of a branch of it should induce a vote that their messenger should forcibly 
enter and inspect the cellars of all residents in London possessirig more than a certain 
income, and if some citizen should bring an action of trespass, has any lawyer yet 
said that the Speaker’s warrant would justify the breakiiig arid entering, 

The Commons of England are not irivested with more of power and dignity by 
their legidative character than by that which they bear as the graud inquest of the 
nation, AI1 the privileges that caii be required for the energetic discharge of the 
duties inherent in that high trust are conceded without a murmur or a doubt. We 
freely admit them in all their extent and variety; but, if, on resolution of guilt 
voted by tbemaelves, this grand inquest should not accuse but condemn, should 
mistake their right of initiating a charge for the privilege of passing sentence and 
awarding execution, will i t  be denied that their agent would itrcur the guilt of 
murder? 

1 will speak but of one other privilege, the privilege from personal arrest, which 
is both undoubted arid indispensable. A distinction has been sometimes taken, but, 
iri my opinion, does not exist in law, between otie class of privileges as necessary for 
performing tbe functions of Parliament, and another as a persorial boon ; both classes 
are, as I apprehend, conferred on grounds of public policy alone. The proceedings 
of Parlilament would be liable to continual interruption a t  the pleasure of individuals, 
if every one who claimed to be a creditor could restrain the liberty of the members. 
I n  early times their very horses and servants might require protection from seizure 
under legal proeess, as necessary to secure their own attendance ; but, when this 

rivilege was strained to the intolerabl~ Ierigth of prevetit~ng the [116] service of 
regal process, or the progress of a cause once commenced against any member during 
the sitting of Parliament, or of threatening any who should commit the smallest 
trespass upon a, member’s land, though in ~ssertioti of a clear right, as breakers of the 
 privilege^ of Parliament, therJe monstrous abuses might have called for the ir~terfere~~ce 
of the law, and compelled the Courts of Justice to take a part. Suppose, then, in the 
celebrated case of Admiral Gri jn  (a), that one who claimed a right of fishing in his 
ponds had brought an actioti here against the officer who seized him, who justified 
the imprisonment under the Speaker’s warrant, alleging his high contempt in daring 
to fish in a member’s pond near Plymouth ; would not the Court of Queen’s Bench 
have been bound to  enquire as to the privilege, arid to declare that it did not and 
could not extend to such a case? I desire to put the further question, whether t he  

(a) P. 24, ante : in which case four persons-were c o m ~ i t ~ e d .  
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decision of such cases could be at all varied by the House declar~ng, with whatever 
of solemnity or metiace, that it was the ancient and undoubted privilege of Parliament 
to do each and every one of the abusive acts enumerated. 

Examples might be multiplied without limit; but the examples are said to be 
abuses, and to prove nothing aga~ns t  the use. It is also urged that abuse is not to 
be presumed ; that the only appeal lies to public opinion, and that outrages like these 
would authorise resistance and amount to a dissolution of the Government. I answer, 
that cases of abuse must be supposed, to test the truth of the principle now under 
discussion. I say, farther, that it is only in cases of abuse that the principle is required ; 
that, though the maxim be true, ab abusu ad usum non valet consequentia, it  cannot 
apply where an abuse is directly charged and offered to be proved : 2117) that no 
presumption can be made against a fact established or admitted. Need I go on to 
add, that the appeal to public opinion, however successful, comes too late after the 
injury has been effected, and that to talk to an innocent sufferer of his right to 
consider tbe social compact as broken towards him, to throw off his alleg~ance, and 
resist the outrage perpetrated in the name of Parliament, is language a t  least novel 
in a Court of Law 1 

We were, however, pressed with numerous authorities, which were supposed to  
establiih tbat questioris of privilege are in no case e~amiriabie at taw. ~ ~ ~ ~ ‘ s  case (U) 
was, as usual, first cited. The facts were, that tho Lords, in Edward the Fourth’s 
time, conaufted the Judges respecting the privilege then claimed by a member of the 
Commons’ House, and the Judges at first declined to answer,-facts totally inconsistent 
with ail anteriar settlemetit of Parliamentary privilege, especially 0x1 the footing of 
the jealousy felt by the Commons towards the Lords and the judicial authorities. 
The Judges did ultimately waive their objection to declaring an opinion on a questios 
of privilege ; tbey declared i t  in Parliament, and by Parliament i t  was adopted (6). 
Yet their reluctance to assume, in the  first instance, the delicate oEoe of interfering 
with the privilege of Parliament, even a t  the request of the Hooee of Lords, and the 
raspectfui and 3ubm~ssive language in which they, the interpreters of the law, avowed 
their deference to those 11181 who make it, have been construed into a judicial decision 
that in their own Courts they would decline to enforce that very law when made, 
if either House of Parliament should obstruct and overbear it by setting up the most 
preposterous claim under the name of privilege. Often, u i i ~ o u b ~ e ~ l y ,  similar expres- 
sions have fallen from the Judges ; but they must be modified by the cases in which 
they occurred, A sentence from C.J. North’s judgment in Barnurdistun v. Soams (6 HOW. 
St. Tr. 1109), was read a t  the Bar. The question being, whether an action on the 
case lay against the sheriff at common law for a double return of members to Parlia- 
ment, which he strongly denied, he said, in  the courae of his elaborate argument, 
‘‘ If we shall allow general remedies (as an  action upon the case is} to be applied to 
eases relating to the Parliament, wa shall at last invade privilege of Parliament, and 
that great privilege of judging of their own privileges.” These words appear, at first 
eight, of extensive import indeed ; but when we refer them to the subject then in 
hand, which was an action aggdnst a sheriff for his conduot in a Pa~~iamentary  e ~ e ~ t i o n ,  
we shall perceive that they are far from making the large concession supposed. The 
right of determining the election of their own members is one of the peculiar privileges 
of the assembled Commous, like all other proceedings for their own internal regulation. 
With respeot to them, I freely admit that the Courts have no right to interfere, nor, 
perhaps, any regular means of obtaining information. How they must deal with 
such points when actually brought before them, is another consideration. But the 
possible inconvenience that might arise from permitting the action against the sheriff, 
if the Courts should come into conflict with Parliament in those points [I193 of 
unquestionabie privilege in which Parliameut mast have the sole power of daclaring 
what its privilege is, furnishes no shadow of an argument for the proposition, that 

(a) 1 Hats, Pr. 28, from 5 Rot. Parl. 239. See 4 Inst. 15; 

(6) The proceeding in Parliament seems (as to the detention of Thorp) to have 
See the statement of the case a t  p. 31 

See Femers’s case, 
1 Hats. Pr. 58. 

S.  C. 13 Rep. 63. 
14 East, 25. 

been contrary to the suggeation of the Judges. 
of Hats. Pr, vol. i .  
1 Hats. Pr. 53. 

And Mr. Hatsell’s comments at pp. 33, 34. 
Anon. Moore, 57. 
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whatever subject either House declares matter of privilege instantly becomes such to 
the exclusion of all enquiry by the Courts. 

We were also reminded of the disparaging terms applied by the Judges to their 
own authority, when Alexander Murray, in 1761, was brought before this Court by 
habeas corpus (1 Wils. 299). I havc obtained a copy of the return, setting out a com- 
mitmeut by the House of Commons for a contempt i n  general terms: but it is not 
unworthy of remark, that Foster J. founds his judgment on what was said by Lord 
Holt, and treata i t  as a commitment for a contempt in the face of the House. The 
fact was so, but the return did not state i t :  and Lord Elleriborough observed, in 
Bard& v. Abbd (14 East, 111, 148), tbat Holt did not so limit the power of commit- 
ment for contempts. Twenty years later, Brass Crosby, Lord Mayor of London, 
brought himself before the Court of Common Pleas by habeas corpus (3 Wils. 188. 
2 W. BI. 754). The Lieutenant of the Tower returned, for the cause of his imprison- 
ment, an adjudication by the House of Commons, that the lord mayor, being a 
member of the House, having signed a warrant for the commitment of a messenger 
of the House for having executed a warrant of the Speaker, issued by order of the 
House, was guilty of a breach of privilege of the House. The lord mayor had 
manifestly committed a breach of privilege; the grounds of i t  are fully set out in the 
Speaker’s warrant ; nothing could, therefore, be less needful or less judicia1 than the 
wide assertion of privilege that was volunteered by the Chief Justice. Yet, [120] 
after all that he said respecting the indefinite powers of Parliament,, his decision rests 
on the simple ground that all Courts have power to commit for contempt, Sir W. 
Blackstone clearly shewed, on the same occasion, that the return was good on acknow- 
Iedged principles of law, and declared the power then exercised to be one which the 
Houae of Commons only possesses in common with the Courts of Westminster Hall. 
But it must be confessed that his remarks on the state of public feeling rather evince 
the spirit of a political partisan than the calmness and independence which become 
the judicial seat. We know now, as a matter of history, that the House of ~ o ~ r n o t r s  
was at that time engaged, in unison with the Crown, in aseailing the just rights of 
the people. Yet that learned Judge proclaimed his unqualified resolution to uphold 
the House of Commons, even though it should have abused its power ; rebuked the 
murmur and complaint which its proceedings had justly excited; deprecated as the 
last of rnisfortutie8, and in terms which might lead to a sup~osition that he was a t  
liberty to withdraw from it, a contest between the Courts of Justice and either House 
of Parliament, and, with reference to objections pressed against the mode of executing 
the warrant, worked hiniself up a t  length to the untenable position : ‘‘ It is our duty 
to presume the orders of that House, and their execution, are according to law.” 

The two caaes last a ~ ~ u d e d  to were d~sposed of by the Courts, w i t ~ o u t  taking time 
to aomider, and even without hearing counsel on one side. In the former, the Chief 
Justice Lee took no part, having been absent when Alexander Murray was brought 
here. I do not mean to insinuate that a longer oonsideratiorr would have been likely 
to produce a different result, being [12l) satisfied that the decision itself was right. 
But I do believe that, if the Court had deliberated and paused, they would have 
employed more cautious language, and abstained from laying down premises so much 
wider than their conclusion required. Lord Ellenborough (a), when pressed with their 
authority, distinctly refused to bow to it, corrected some phrases ascribed to several 
Jud  e8 in the reports of both casea, and placed a ~ i m i ~ t i o n  on the doctrine laid down 

Parliament the same arbitrary power over men’s liberty that the doctrine of ship- 
money would have lodged in the Crown over their property. 

Lord Keoyon was cited as holding language of the same selfdenying import in 
Re% Y. ~~~~9~~ (8 T. R. 293), where Mr. Horne Tooke had applied for a criminal 
information against a bookseller, for publishing a copy of the report made by 8 com- 
mittee of the House of Commons, which was supposed to convey a charge of high 
treason against Mr. Tooke, after he had been tried for that crime and acquitted. This 
a p p l i ~ t i o n  for leave to set the extracrrdinary power of the Court ia motion for the 
punishment of misdemeanora is a t  all times received with the utmost caution: the 
Court, in exercising its discretion, often refuses the indulgence prayed. Lawreace J. 
thought that the party was not libelled. “ I t  is said, that this report charges him 

by cg hief Justice de Grey, without which i t  would have yielded to either House of 

(U) See 14 East, 111, 113. 



9 AD. & B. 181. STOCKDA1,E W. HANSARD 1159 

with being guilty of high treason, notwithstanding the verdict of a jury had 
ascertained his innocence ; but that is not the fair import of the paragraph.” This 
opinion, for which the learned Judge gives his reasons, was alone sufficient to discharge 
the rule. He likened the publi-rl221- 
cation of this report to that of a proceeding in a Court of Justice, and said he was not, 
aware of that having been deemed a libel. To what degree such publ~catioi~s are justifi- 
able, is still a question open to some ttoobt ; there can be none, that, without direct 
personal malice, it  could riot properly expose the publisher to a crimina1 information. 
Lawrence J, remarked accordiiigly, ’‘ The proceedings of Courts of Justice are daily 
pub~ished, some of which highly reflect upon individuals; but I do not know that 
an information was ever granted agaitist the publishers of them’’ He then remarks, 
with much good sense and liberality, that it  is also greatly for the public benefit that  
the proceedings in Parliament should be generally circulated ; arid though he adcls, 
“They would be deprived of that advantage if no person conld publish their proceed- 
iugs without being punished as R libeller,” still he speaks with reference to the case 
before him, giving his reasons for concurriiig in  the discharge of the rule for a criminal 
information, but not affecting to decide a legal question which did not arise, 

Lord 
Kenyon certainly did : as certairily i t  was extrajudicial, and is open to investigation. The 
~ r o ~ o s i t i ~ n  asserted by him was, that no proceeding of either House of ParIiament could 
be a libel. But, with the highest reverence for that most learned Judge, 1: must be allowed 
to observe that he here confounds the nature of the composition with the occasion of 
publishi~ig it. Matter defamatory arid calumnio~is, which would therefore found Legal 
proceedings for a libel, may be irinocetitly publishec~ by one who has legal ~ ~ u t h ~ r i t y  
to do so. His Lordship says, “This is a proceeding hy one branch of the Legislature, 
and, [123] therefore, we crtrrnot enquire into it.” If this be true, one branch of the 
Legislature has power to overrule the law. Lord Kenyon felt this, and denied the 
existence of such a power, adding, I do not say that cases may not be put, in which 
we mould enquire whether or not the House of Commons were justified in any 
particular measure.” We cannot fail to see tbat the one sentence is i n  direct coritra- 
diction t o  the other. The latter puts an end to the claim to authorise any act 
without the agents being subjected to any enquiry. It equally overthrows that 
doctrine of the subordination of Courts, which would condemn the first criminal: 
tributIa1 of England to silence and submissiot~ if either House should ui)ha~pily be  
induced to give their warrant to a crime. 

Lord Kenyon supposes a case, in which the Court woiild “undoubtedly” pay no 
attention “ to an i t~j~tictioii  from the House of Commoris;” and he seems to think 
the case tor> enormous to have been ever possible. “If, for instance, they were to 
send their serjeant at arms to arrest a counsel here who was arguing a case between 
two individuals, or to grant an injunction t o  stay the proceedings here in a common 
action.” Yet these enormities, too gross to be thought possible, were the daily 
proceedings of the House of Commons in former times ; nay, they fall short of the 
truth. Not only did that great assembly in Charles the Second’s time placard West- 
minster Hall with injunctions to barristers (some of Lord Kenyori’s most illustrious 
predecessors) against daring to appear in the discharge of their duty to their clients, 
but they sent their serjeant at arms to arrest arid imprison counsel, solicitors, and 
parties who had violated their privileges by presuming to appear at tba Bar of the 
highest Gourb of Appeal in the country. They may not have granted their formal 
injunctioIi to stay proceedings E1241 in a common action ; but they constantly decided 
the subjects of common actions as matters of privilege, solely because one of the 
parties interested b ~ p p e I ~ e ~  to be one of their own body. If Lord Kenyon had been 
Chief J u ~ t i c a  in the days of Sir John Fagg and Dr. Shj r~ey  (6 How. St. Tr. 112X), 
and either of them had sued out his writ of habeas corpus before him, and had 
appeared to be in Newgate for the offence of submitting his case to be argued in the  
House of Lordlr, i t  is plain that he would have enquired whether the House was 
justified in that particular measure, and would have restored the prisoners to freedom. 
Yet the resolution was 1t a proceeding by one branch of the Legislature,” ‘ I  a proceeding 
of those who, by the Constitution,” mere “the guardians of t he  liberties of the 
iubject.” This inconsistency in a persori of Lord Kenyon’s wonderful acuteness, ae 
well a8 other inaccuracies hereafter to be noticed, make one regret that the judgment 
in this case, like those before whom Murray and Crosby had been brought, wm not 

But he proceeded to make other observations. 

arose J. Iaitl down no legal proposition in the judqmetit delivered by him. 
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more deliberately prepred. It was given ora the instant, not in a full Court, not 
after hearing both sides. It bears marks of haste, and, we cannot deny, of the excite- 
ment and inflammation which belonged to the extraordinary times in which it 
~ ~ ~ ~ e d .  

I do not pretend to discuss a t  length tbe particulars of every case in which the 
doctrine of privilege is asserted j but two, of pa~amount magnitude and importance, 
aannat be passed over, Sir W. Williarns was prosecuted ( I 3  How. St. Tr. 1369. 
2 Show. 4171, by ex officio information for an order sigried by him as Speaker, 
authorising the publ i~t ior i  and sale of Dangerfield’s Narrative, being a slanderous 
libel on James, Ruke of York, four years after that order had been given. His trial 
did not mme on tili the duke had 1129 ascended the throne; he pleaded to the 
jurisdiction of the Court, and that plea is admitted to have been properly overruled ; 
he then pleaded as a justificatiou the order of the House of Commons, and that plea 
was set, aside without argument. He wa3 fined 10,0001., and afterwards the fine was 
tedueed to 80001. He never questio~ed this sentence, nor has i t  been reversed by 
any Court or by Act of Parliament ; on the contrary, Lord Kenyon, in the case last 
under dieauasion, appears to me to have considered it as good law ; but, a t  the moment, 
his memory, in general so faithfu1,misI~ him as to the facts, He said, “The pu~lication 
was the paper of a private individual, and under pretence of the sanction of the House 
of ~ o m m o n s  an individual published ” (&)I. Now, though the Narrative was indeed 
the  paper of a private individual, i t  was adopted by the House, who ordered its 
publication; the Speaker did not publish as an individual, nor under pretence of their 
aanction, but as Speaker, and by their direct commaud. It was, therefore, an Act 
done in Parliament. The proceeding was by coi~seque~~ce a breach of the f u n ~ a ~ e t ~ t a l  
privilege which exempts all that is there done from question. The affair was taken 
up by the Convention Parliament; the Bill of Rights refers to  i t ;  the judgment would 
probably have been reversed by Pa r l i a~en t ,  like the attainders of Russel and Sidneg, 
if the bill introduced for that purpose had not contained a most iniquitoua provision 
for r8imbursing the sufferer out of the estates of the Attorney-General, which caused 
its rejection by the Lords. 

Even if this case were not bad law, i t  would be worthy of the severest censurc ; a 
prosecution by the Crown of a single member of Parliament for the mis-[l26~-~eed of 
all, commenced years after, the defence indecently scouted from the Court without a 
hearing, and the c~nviction followed by an excessive penalty. But in what respect 
can i t  be a i d  to bear the least analogy to  the present case? The Speaker is not here 
sued : the sale of the present libel is not by the Speaker, nor took place within the 
walls of Parliament. If any iofKcer of the House had been held innocent in dis- 
seminating that masg of atrocious falsehood, if any bookseller had been held justified 
in selling it, because the Speaker ordered that i t  should be sold for the benefit of the 
libeller, that would have been indeed a case in  point. But I find, in  3 Mod. 68 (U)*, 
that Dangerfield himself had been convicted and punished for this same publicatiou ; 
and of that sentence I do not find that the legality any more than the justice has ever 
been challenged ; yet it is plain that the Speaker’s order under the authority of the 
Eousa would have been as good a justification to him for publishing, as the resolution 
of the House can now be to the present defendant. These two cases afford the true 
dietination; &x v. ~ i 2 ~ ~  (13 How. St. Tr. 1369), was ill decided, because he was 
questioned for what he did by order of the House, witbin the walls of Parliament. 
.Rm v. ~ ~ ~ r ~ ~ ~ ( a ) ,  is utido~bted law, because he sold and published, beyond the 
walls of Parliament, under an order to do what was unlawful. 

Lord Shaftesbury, in 29 Car. 2 (6 How. St. Tr. 1269, 1 Mod. 144. 3 Keb. 792), 
sought his d i ~ h a r g e  from i m p r i s o n ~ n t  in the Tower on an order of the Lords 
SpiriGual and Temporal to keep him and two other Lords in safe custody, “during His 
~ a j e s ~ y ’ s  pleasure, and the pleasure of this House, for high contempts committed 
against this House.” The return [127] was open to serious objection, as may be seen 
in the  long arguments reported a t  p. 144 of 1 Mod. Of the three Judges wbo 
remandd the earl, one said that the return, made by an ordinary Court of Justice, 
would have been ill and ancertain, but would not say what wauld be the cons0quence 
as to that ~ p r i s o n m e n t  if the session were determined. The second said, “The return, 
XIO doubt, is illegal, but the  question is on a point of jurisdiction, whether i t  may be 

fa)’ 8 T. R. 296. (a)% Bex v. Dangerj%Ed, 3 Mod. 68. 
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examined herev This Court cantrot intermeddle with the transactions of the High 
Court of Peers in Par~ia~ier i t ,  duririg the session,” therefore the cei.tairtty or 
uncertainty of the return is not material, for i t  is riot examinable here; but if the 
session had been determined, I should be of opiuion that he ought to be discharged.” 
And the third, the Chief Jusiice, thought the Court had iio jurisdiction, for reasotis 
~rico~inected with the contitiuaIice of the session. It is strairge that the ~ ~ i ~ r a t i o i i  of 
the session, on which the judgments turri so much, is now held to be immaterial where 
the Lords commit. This decision, which undeniably, atid a fortiori, would give a 
sanction to many later ones, and matiy dicta touching privilege which arose on habeas 
corpus, is cited by Lord Elleriboro~i~h, i t1  ~ ~ r ~ e ~ ~  v. Abbot (14 East, 147), without a 
comment. I n  Rex v. Flourer (8 T. R. 314), allusion is made to it by Lord Xenyoti, 
without considering its authority iri point of law. Mr. Justice Holroyd, when arguing 
Sir F. Bwdett’s case at tbe Bar (14 East, 62-70), c ? i s ~ i t t ~ u i s ~ e ~ ~  be~~veeti that action, i t 1  
which the nature of the contempt appeared iir the plea, arid the rettrrrr to the habeas 
corpus stating tbe contempt in general terms ; he distinguished also between at1 actioti 
arid the proceedings by habeas corpus. 

E1281 One feature of sh~~tesbi6?~’scris~ (6 How. St. Tr. 1269), is curious, though not 
perfectly singular : the very proceedings of the House of Lords, to which the Cowl of 
King’s Bench yielded entire acquieseetice, were condemned by the same House, 19th 
November 1680, as *‘cotrtr&ry to the freedom of Parliarnetit,” ’‘ derogatory to the 
authority of Parliament, arid of evil example and precedent to  posterity (b). The 
order atid proceedings were thereupon adjudged uriparliameritary from the beginning, 
and in the whole progress thereof, arid therefore were all ordered to be vacated, that 
the same or ariy of them may never be drawn into precedetit for the future.” In the 
same manrrar, after Lord Camdori and the Court of Cominoti Pleas had held Mr. Wilker, 
entitled to his release from custody before his trial on an indictment for libel, by 
reason of his privilege as a member of Parliament (e), the House of Cotnrno€is came to 
a vote that themselves possessed uo such privilege (d). By which authority iu such 
ewes should we be bouird? By that of our own law books, our daily guides, which 
however would appear to refer us to the jourtials, or by that of the journals of the 
House, in which the Lex et Consuetudo Parlianienti are treasured, but which are 
supposed to be hidden from our view. I think the Attorney-General referred us to 
tbe latter, of which he bad before assured us thtrt  we were ignorant. Yet iri  
~ h ~ ~ ~ e s a ~ ~ ~ ~  mse (6 How. St. Tr. lZ69>, these jourtials would overturir the ~ ~ i t t i o r i t y  
of the Court. So, in the Middlesex electiori cotitests between Wilkes arid Luttrell, 
i t  is notorious that the law of Parliameiit vaa laid down in the most opposite seuse 
or1 different occasions by the House of Commoits. 

But, as to these proceedings by habeas corpus, i t  may 11291 be etiough to say that 
the present is not of that class, and that, when ariy such may come before us, we will, 
deal with it as it1 our judgment the law may appear to require. 

The Attorney-Getiera~ told 11s of another case in point in his favour, ~ 1 6 ~ ~ ~ ~ ~ t  v. 
Abbot (14 East, 1). The ~ I a i r i t i ~  cointnitted 
a breach of privilege by the publication of a libel ; the defendant, the Speaker, statirrg 
that fact 011 tho face of his warrant, committed him by order of the House to prison ; 
an action was brought for this assrtult and false imprisot~met~t. Did the House of 
Commons threaten the plaintiff or his attorney or courisel for a cotitempt of their 
privileges? Oti the contrary, by an express vote they directed their highest ofticer to 
plead and submit himself to the ju~isd~ctiori of this Court. Wheii the suit was pend- 
ing, did they entertain questions on the cotirse of the proceedings, or resolve that they 
alone could define their own privileges, or declare that Judges who should presume to 
form an opinion a t  variance with their’s should be amenable to their displeasure? 
They suffered the cause to make the usual progress through its stages, and placed 
their arguments before the Court. Their arguments were just;  their conduct had 
been lawful in every respect. The Court gave judgment in the  Speaker’s favour. 
The grounds of the decisiori were, not that all acts doiie by their authority were 
beyond the reach of enquiry, or that all which they catled privilege was privilege, and 
sacred from the irrtrusion of law, but tha t  they had acted it) exercise of a knowit and 
medful privilege, in strict conformity with the law. 

We must then examitte that case fully, 

(a) 6 How. St. Tr. 1310. (c) 19 Bow. St. Tr, 989. 
(d)  15 Pari. Hist. 1363. 

K. B. XLL-37” 
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Let  us now see what was acknowledged by the Court [130] to be the privilege of 
the House of Commons. Lord Ellenborough, almost on opening his luminous com- 
mentary OII all the learning so profusely poured out in the discusaion, claims for the 
High Court of Parliament, and each of the Houses of which i t  consists, “that authority 
of punishing summarily for contempts which is acknowledged to belong, and is daily 
exercised as be lo r r~ jn~ ,  to every Superior Court of Law, of less dignity undoubted~y 
than itself * ( U ) ,  The nucleus of Mr. Justice 
Bagley’a careful argument i s  in these few words : L 4  The House of Commons has not 
only a le~islative character and authority, but is also a Court of Judicat~re.” “If 
then the House be a Court of Judicature, i t  must” “have the power of supporting its 
own dignity as essential to itself; and without the power of c o m m ~ t m e ~ t  for con- 
tempts, it could not support its dignity ” (b). Sir V. Gibbs, the Attorney-General, 
who argued for the defendant, took the same ground of justification (p. 85). It were 
"easy to shew that every Court i n  ~ e s t ~ i t r s t e r  Hall has the same power of commit- 
ment for contempts, and that they could not exist long without such a power.” ‘‘ If 
then the right exist in the Courts of ~Vestmiiister Hall, upon what prjnci~le, it might 
then have been asked, could i t  be contended that the same right did not exist, atid i n  
the same degree, in the House of Commons? ” Such was the principle on 
which the Exchequer Chamber affirmed the judgment (c) ; atid the question proposed 
by Lord Eldon io the House of Lords to the Judges, hefore that t r i bun~ l  of the last 
resort pronounced in favour of the House of Commons, confines i t  in the same 
manner (d). The decision manifestly rest8 oti the [I311 privilege to punish for con- 
tempt, inherent no doubt in ParIiamei~t arid in  each House, whether regarded in the 
legislative or in the judicial capacity, but which it only possesses i n  common with the 
Courts of Justice, and which was there exercised within the strictest bounds of 
common law. 

Thia great case, solemtily argued a t  the Bar, and on both sides with extraordinary 
learning and power, and irt which the Court evideritly pursued their own er~quiries i n  
the interval between the arg~iments, presents a striking csntrast to the rash and 
~ ~ n r n e a s u r e ~  language e m p ~ o y e ~  by former Judges in ex parte proceed~ngs, as writs 
of habeas corpus, atid motions for criminal information. Lord Elleuborough and 
Bayley J. carefully guard themselves against adoptirrg such expressions, the former 
dissenting directly from Chief Justice de Grey, the latter quoting without dissent. 
the doctrine laid down by Holt in Begins v. Paty (2 Ld. Ray. 1115). With the same 
freedom Lard ~ l l e n b o r o u ~ h  commented, in Bex v. Greeuep (I M. & S. 273), on Lord 
KengotiJs dicta in  RGX v, Wright (8 T. R. 293). 

To the assertion, that the Courts have always acquiesced in the unlimited claim of 
privilege, I have already stated enough to authorise me in opposing the contrary 
assertion. 

The phrases which I have selected for remark out of the cases cited are the excep- 
tion, not the rule. From early times the spirit of English judicature has been more 
free and i n d e ~ e n ~ ~ e r i ~ .  ~ u m e ~ o u s  cases were cited in the a rg~mer i t  for the plainti~,  
in Burdeett v, Abbot (14 East, I), riot required for the decision, except as they removed 
Cl321 the preliminary obstacle to all disc~saioii. They have been repeated in able 
bmccts; moat of them were criticised by the Attorney-General. He sought, arid 
succesnfull~ in some, to shew that the question of privilege, under the circumstances, 
did not arise. But they are not cited for their cjrc~imstancea; their use is to shew 
that the Courts exercised the right of examining matters supposed to be protected 
from their ~ n q ~ i r y  by privilege of Parliament. For this purpose it is enough to 
enumerate, in the words of Pryrrne (Regist, part 4, p. Sl5), U the cases of Larke 
(1 Hats. l?), Tkmp (ib. 28), CEerke (ib. 34), Ryde (ib. 44), AttwyZE (ib. 48), WuZsh 
(ib. 4l>, Cosin (ib. 42), Ferrers (ih. 531, artd ~ r e ~ ~ u r d  fib. 59>1 which (he says), 
‘(the Lord Chief Justice vouched, attd insisted on in his learned argument of this case, 
to the great aati~faction of those of the long robe, and most auditore then present, as 
well members of the Commons House as others;” Cook’s (ib. 96), PZecZdZ’s (n), atid 
others might be added. The ~ ~ & ~ h e ~ s  of  he set's case (Prynne’s Reg. part 4, 1214->, 
Fitzhur~is’~ (8 How. St. Tr. 2331, and others not necessary to be named, were of later 

This is the position established by him. 

(P. 86,) 

I proceed to prove its truth in other instances. 

( U )  14 East, 138. (6) P. 169. 
(c) Bzcrdedt v. Abbot, 4 Taunt. 101. 
(e) Cited 14 East, 47, from Prynne’s Reg. part 4, 1213. 

(d) 5 Dow. 199. 
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date. The Chief Justice thus eulogised by Prynne was Sir 0. Bridgman, delivering 
the judgment of the Court in Bt?ngon v. Egelya (0. Bridgman’s Judgments, 324), who 
brings this result out of his examination of ancient authorities. ‘I That resolutions or 
resolves of either House of Parliament, singly, in the absence of the parties con- 
certied, are not 80 concludent in Courts of Law, but that we may (with due respect 
irevertheiess bad to those resolves and reso~utions~, nay, E1331 we must givtt our 
judgment according aa we, upon oath, conceive the law to be, though our opinions 
fall out to be contrary to those resolutioti8 or votes of either House.’’ That Chief 
Jrtstica Bridgma~i took U ~ O K I  himself to decide on privilege is so clear from his own 
plain words, that the opinion of Bolt in Ashby v. White (2 Ld. Ray. 938. 14 How. 
St. Tr. 695), arid of Holroyd in arguing Biirdetl v. Abbot (16 East, 49), cannot make 
us more certain of the fact. The Attorney-General does not deny the proposition, 
but would parry its effect, by shewing that the circumstarices appearing there raised 
no ques t io~  of privilege, and that what he was pleased to style the parade of learn- 
irig on the subject was misap~lied. But the Judge avowed his right and duty : if he 
invaded privilege of Parliament, by laying down doctrines inconsistetit with it, the 
invasion could trot be less culpable because uncalled for by the cause i n  hand. 

The Irext cam to which I advort i n  truth embraced no question oE privilege what;- 
ever ; but, as one of the highest authorities in the State has thought otherwise, I shall 
offer some ~ m ~ e n t s  upon i t ;  I mean Jay V. ~5~~~~ (12 How. St. Tr. 821). The 
House of C o m ~ o i i s  ordered the (~efetl~arit,  their serjeatit-~t-arms, to arrest and 
imprison the piai€itiff for having dared to exercise the common right of all English- 
iiieii, of presentir~g a petition to the King 011 the state of public affairs, at a time 
when 110 Parlisrmerit existed, The 
declaration complained, riot only of the personal trespass, h u t  also of extortion of 
the plaintiff’s money practised by deferidaut under colour of the Speaker’s warrant, 
The plea of jtistifioatioii under that warrant, which could not possibly authorise the 
~xtortion, even if i t  could the arrest, was ov~r-ruled by this Court, 110 doubt with the 
utmost [I341 propr~ety, for the law was clear ; Lord Elletiborough poiuts this oilt in 
the most forcible marrrter, i n  14 East, 109. Yet for this righteous judgxnen.t. C. J. 
Pemberton and one of his brethren were sammoned before the Convention Parliament, 
whetk they vindicated their conduct by unauswarable reasoning, but were, notwith- 
standii~g, committed to the prison of Newgate for the remainder of the session. Our 
reapect and gratitude to the Conve~itiott Pariiarne~~t aught not to bliird us to the fact 
that this sentenoe of i~nprisonmerIt was as unjust arid tyratiIiica1 as atiy of those acts 
of arbitrary power for which they deprived King James of his Crowrt, It gave me 
real pain to hear the A t t o r t ~ e y - ~ e i ~ e r a ~  coi~t8iid that the two Judges merited the foul 
indignity they underwent, as they had acted corruptly in coricert with the Duke of 
York. In support of this novel charge, he produced no evideiice, nor any other 
reason but that the plea, as set out i n  Nelsoti’s Abridgemetit (a)*, appears to have been 
in har, and not to the jurisdiction. But the Commons, who knew their own motives, 
tnatle no auoh charge : the record produced there, on which the Judges were said to 
have violated the law, exhibits a bad plea for the reasons assigned by Lord Ellan- 
Irorough ; and the judgment punished by the Commoris could not have been diffaretib 
without a desertion of duty by the Judges. 

He 
owed to i t  the seat which he filled with such unrivalled reputation. On three several 
tm2tsions be found himself compelled to deal with questions of privilege, ani3 on all 
tie gave his judgmetit against the claim. I shall not dwell mit~utely on [135] ~ n ~ Z ~ ~ s ’ $  
case (n)a, where he, with the whole Court, came to a differeut conclusion from the House 
of Lords, as to the s u ~ ~ o s e d  Earl of ~atibury’s right to that title. The Attorney” 
General asserted that that was no question of privilege, but merely whether an 
iridividual w a  a peer or Iiot. One might have supposed that the issue, whether 
one claiming to he a member of either House of Parliamerit was such or not, had 
some relation to Parliamentary privilege, especially when the restraint of his persotr 
on a. criminal charge was involved in t h a t  question. The Lords cottsidered i t  matter 
of privifege, and questioned the Judges. But the matter, i t  seems, had not been 

FOF this imprieorttuetit an action was brought. 

W e  have arrived at the Revolution, in which Bolt took a conspicuous part. 

(a)’ 2 Nels. Abr. 1248. 

( u ) ~  Or lilnowles’s case, 12 How. St. Tr. 1167. 

The plea there is that pleaded, not in Jay v. Tqham, but 
in VeTdon v. Topham. See 14 East, 102, note (a). 

S. C. 2 Salk. 509. 1 Ld. Ray. 10. 
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formally referred to the House of Lords, and was not duly brought before them. 
They had, however, formally given judgment, and of that the Court was informed. 
How eould the Court kttow that the Lords had proceeded extrajudicially, if utterly 
ignorant of Parliamentary matters, or be permitted to enquire iiito their methods of 
proce8din~, if their own subordinate statiori estopped them from ques t~on jn~  any act 
done by the param~unt  authority of a House of Parliament? 

~ i t h o u t  further pressirig ~ ~ o Z Z ~ s ’ s  case(a)’, I confess it was not without d i ~ c u l t y  
that I could trust the evidence of my own senses, when the Attortiey-~e€ieral set aside 
the uuthority of Ash@ v. White (2 Ld, Ray. 938. 14 How. St. Tr. 6951, by declaring 
that i t  was not a question of Parliamentary privilege. If riot, the three justices who 
differed from the Chief Justice were strangely deceived : the Chief Justice himself 
misapprehended both their reasoning arid his owti. The House of Lords was mistaken 
in their view of the subject, when they adopted the Chief Justice’s opinion against 
that of Cl361 his three brethren. And the House of Commons was most of all ignorarit 
of tha truth, when (January 17th 1704 (a)2, three days after the Lords had reversed 
the judgment of the Queen’s Bench) being informed, that there had been an extra- 
ordinary judgmeiit given in the House of Lords upon a writ of error from the Court 
of Queen’s Bench, in  a cause between Matthew Aabby and William White, whereiri 
the privileges of the House were concerned,” they ~ r o u g h t  the procee~itigs before 
them, and after great debate r e s o l v ~ ( ~ ~ 1  that Ashhy having, in coritempt of the 
jurisdictiati of the House, commenced such action, was guilty of a breach of their 
privileges, and that whoever should presume to do the like, and allattornies, soliciturs, 
counse~lors, serjeants a t  law, soliciting, ~rosec~itiiig, or pleadirrg in  any such case, I *  are 
guilty of a high breach of the privilege of this House.” The Lords (e)’, after full enquiry 
by a committee, resolved, on the other hand, “That the declaring Matthew Ashby guilty 
of a breach of the privilege of the Houae of Commons, for prosecuting an action agaiast 
the constables of Aylesbury, for riot receiving his vote a t  at1 election, after he had, 
in the known and proper methods of law, obtained a judgment iri Parliament fur 
recovery of his damages, is an unprecedented attempt upon the judicature of Parlia- 
ment, and is in effect to subject the law of England to t h e  votes of the House of 
Commons.” 

And now we are gravely informed that this case coIicertied riot the privileges of 
Parl~ament. If, however, the opinion of all the Judges and of both Houses, and of all 
historians and all lawyers till that assertion was made, be correct, then that case decided 
that the Courts of Law were tiot bound by the opitrion of the Commons’ House on 
matters of election, whereupoti they claimed [137] the sole right of judgittg, and had 
actually given judgmerit; but that the law must take its course, as if no such judg- 
ment had been given by the House of Commons, and no such privilege claimed. 00 
this point the decision has tiever to my knowledge been impugned in any of our Courts. 
Lord Mansfield is supposed to have dissented from it, but his doubt applies to the 
form of declaration (tz)s merely ; and his own practice rat the Bar (b)2, of asking leave of 
the K O U R ~  of Commons to commence such actions, proves only his cautious desire to 
avoid and avert from his clients the doom denounced against Ashby, Paty, and their 
brother burgesses and others i r i  pari delicto, their counsel and attornies. 

In the ease comniotily designated as the case of The Me~iof  Ayledwy (c)z, a questioti 
of the utmost difficulty atid importance was brought before the same Chief Justice, 
arid the Court of Qiieen’s Bench. The House of CommoIis~ acting or1 the reso~utiu11 
just cited, pronouxice~ those persoris guilty of the breach of privilege there  prohibit^^, 
and sent them to Newgate for a cotitempt in bringing their action. They sued out 
their habeas corpus. Holt, irr a judgment of the highest excellence (d), gave such 
reasons for restoritrg them to liberty as i t  is easier to outvote than answer : the other 
three Judges thought the adjudicatio~i of the House of Comrnoris OIL a c o n t e t ~ ~ p ~  
brought before them could not be gainsayed in that proceeding. The Judges of the 

(@)I Or Knanobs’s case, 12 How. St. Tr. 1167. 

(a)a See 8190, as to the opinion of Tracy J,, 2 Ld. Ray. 958. 
(b>a 14 East, 59, note (6). (y Regina v. Patp, 2 Ld. Ray. 1105, S.  C. 14 How. St. Tr. 849. 
( } See ‘‘ The Judgments delivered by the Lord Chief Justico Holt,” &c., from the 

Ante, p. 55, note (6). 

S .  C. 2 Selk. 509. 1 Ld. Ray. 10, 
(a)% 14 How. St. Tr. 696. (b)‘ P. 776. (c)i P. 799. 

original MSS., ed. 1837. 
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other Courts are understood to have concurred with the majority in the Queen’& 
Bench ; and the opinion just cited must be taken as that of eleven Judges against 
oiie. But the other [I381 eight could only have stated their first impressiot~, without 
publicity, and without hearing the argument. There i s  no satisfaction in dwelling on 
the angry contests between the two Houses which ensued. The peculiarity of the 
circumstances leaves a doubt whether the law can be considered as settled by what 
then occurred (u)1. But, even supposing that this Court would be bouud to remand 
a prisoner ~ m m i t t e d  by the House for a contempt, however in su~c ien t  the cause 
set out in the return, that could only be in consequerice of the House having jurisdic- 
tion to decide upon contempts. In this case we are not trying the right of a subject 
to be set free from imprisotiment for contempt, but whether the order of the House 
of Commons is of power to proteet a wrong doer against making reparation to the 
irijured man, 

When the Judges were supposed to have unanimously agreed to surrender tbcir 
right of examining whatever may have been dorie by authority of Parliament, some 
very important declarations by some of the most eminent among them must have been 
forgotten. Lord Chief Justice Willes avowed the contrary resolutiori : ‘I I declare for 
myself that  I will never be bound by any de~ermitiation of the House of Commons 
against bringing an action a t  common law for a false, or a double return, atid a party 
injured may proceed i n  Westminster Hall notwithstanding any order of the House;” 
Wynw v. MiddEetm (1  Wils. 128). 

What was said by Lord ~ a I i s ~ e l d  in  the House of Lords, respccti~ig the privileges 
of the other House in the Middlesex election, is the more weighty, because he was then 
upholding the privilege of the latter i n  election matters (c) : “Declarations of the law,” 
said he, “made [I391 by either House of Parlianierrt, were always attended with bad 
effects : he had ~ t ~ s t a I i t i y  opposed them whenever he had an opportu~iity, and in his 
judicial capacity thought himself bound never to pay the least regard to them.” He 
exemplified this remark by reference to general warrants : although thoroughly con- 
vinced of their illegality, L1which itideed naming no persons were no warrants a t  
ail, he was sorry to see the  House of Commons by their vote declare them to be 
illegai. That it looked like a legislative Act which yet had no force nor effect as a 
law: for aupposi~ig the House had declared them to be legal, the Courts in West- 
minster would nevertheless have been bound to declare the contrary ; and consequeritly 
to throw a disrespect on thc vote of the House.” “ H e  made a wide distinction 
between general declarations of law, and the particular decision which might be 
made by either House, i n  their judicial capacity, on a case comitig regularly before 
them, and properly the subject of their jurisdiction.” I‘ Here ” (that is in a case of 
election) ‘‘ they did not act as legislators, pronouncing abstractedly and generally 
what the law was, and for the directiori of others; but  as Judges, drawing the law 
from the several sources from which it ought to be drawn, for their own guidance in  
clecidittg t h e  particular question before them, and applying it strictly to the decision 
of that question.” 

The dispute between the two Houses in 1784 (a)*, when the Commons issued a kind 
of mandate to the Treasury to suspend the payment of certain bills till the House 
should further direct, was in fact a struggle between the two great parties in the 
country. The Lords by a large majority eondemried that proceedi~ig, and resolved 
(as the game House had almost in corresponding terms [140] resolved at the cloae, in 
1704, of The Ay2esht-y case)-‘LThat an attempt, iri any one branch of the Legislature, 
to suspend the execution of the law, by separately assuming to itself the direction of 
a d i s c r e t i o ~ a r ~  power, which, by an Act of Parliament, is vested in ariy body of men 
to be exercised aa they shall deem expedient, is uIiconstitLitiona~ ” (a)J. The doctrine 
was enlarged upon by Lord Thurlow, who spoke of the resolutions of the House of 
Commons in terms preserved by tradition, which there might be impropriety in 
repeating. The Commons defended their resolution by asserting that, in fact, i t  did 
not fairly bear the import ascribed to it. Lords ~ a ~ i s f i e ~ d  and L o ~ g h b o r o u ~ h  took 
the same line in answering Lord Thurtow, both fully admitting with him, that the 
Commons have no power to suspend the I&w by their resolutions. The former said (a), 

(U See 14 East, 92, note (a). 
( a t  See 24 Pad. Hi&. 494, et seq, 

(c) 16 Parf. Hist. 653. 
(a)% 24 Pari. Hist. 497. 

(a) Ib. 517. 
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that “for either branch of the Le~islature to attempt to suspend the execution of the 
law, was undo~btediy uncoristitutional.” It had been stated as a grouiid for voting 
i t  (c): that the House of Commons had come to a resolution militating against a clause 
of the 2lst of %he present King. What then 3 A resolL~tior~ of the House of Commons 
would not suspend the law of the land. A resolutiori of the House of Commons, 
ordering a judgment to be given in any particular manner, would not be binding 
in the Courts of ~es tmj i i s t e r  Hall.” 

Nor can I refrain from quoting the characteristic hurst of sentiment with which 
Lord Erskitie remarked in 1810 on some censu r~  cast on Sir Francis Burdett, for 
~ppealing to the law against the l~ga l i ty  of the Speaker’s war~ant.  “No man 
would more zealously defend the privileges of Parliament, or of either House of 
Parliament, than he should ; and he admitted, that what either branch of the 
Legislature had been for the course of ages exercising with the acquiescence of the 
whole Legislature, would, in the absence of statutes,” be evidence of the common 
law of ~arliameIit,  and, as such, of the commoti law of the l a r d  The j u r ~ ~ ~ i c t i o t i  of 
Courts rested in a great nieaaure upon the same foutid~tion : but besides that, these 
precdents, as applitxble alike to all of them, were matters of grave and deliberate 
consideration; they were, and must be, determitred in the end by the law.” “The  
coritrary was inaiated upoii by the Commons, when they committed Lord Chief Justice 
Pemberton for holding plea of them i n  his Court ; but SO far was he from considering 
such a claim as matter of a r g u ~ e r i t  under this government of law, that I say a d ~ i s e d ~ y ,  
said his Lordship, that if, upon the present occasion, a smilar attack was made up011 
my noble and learned friend (Lord Ell8nborough) who sits riext me, for the exercise 
of his legal j I~r~sdic~ion ,  I would resist the u s ~ ~ r ~ a t ~ o n  with my strength, and hones 
and blood.’’ “ Why was any danger ” <‘to be anticipated by a sober appeal to tbe 
j u d g m ~ ~ t  of the laws? If” the Judges had no jurisdiction over the privileges of the 
House of Commons, they would say they had no jurisdiction. If they thought they 
had, they would give a just decision according to the facts and cireumstarices of the 
case, whatever &bey might be ” (a)l. 

Attar these decisioris in our  Courts, and these strorig and v~heni61it d e ~ ~ ~ r ~ t i o r ~ s  
of opinion, by aome of the greatest lunrinaries of the law, it is too much to seek to tit: 
our hands by the authority of all our predecessors. 

On Lord Brougham’s judgnient in the case of Nr.  [1#2] Long ~~$Zl#~ey, lately 
p u b l i s ~ d  by h i m s e l ~ ( ~ ~ ~ ,  and reported also in  2 Russell arid Mylne, 639, for obvious 
reasons I shall observe hut shortly. He adopte(~ in its fullest terms the resoluti[)r~ 
expreaeed by C.J. Willes (a), arid carried it no farther, though his form of expression 
is perhaps more striking and forcible. (‘ If instead of justly, tem~erately, and wisely 
abaridoning this rnoiistrous claim, I had found air uIiaiiimous re8olution of the House 
in  its favour, I should still, (.and i t  is this which niade me interpose to assure the 
courtsal. that I needed not the resolution of the House of Commons in favour of 
the Court of Chancery), I should still have steadily pursued my own course, arid 
persisted in acting accordiri~ to what I knew to be the Iaw)’(c)2. A declaration the 
more remarkable, as proceedirig from a Judge long known as the champion of all 
popular rights, t h e  jealous asaerter of all the real privileges of thrst assembly, where 
his station and his services may he thought to place his name on a level, at  least, 
with the greatest of all those, either lawyers or statesmen, who have come after him 
npon the altme stage. 

It i s  indeed true that that avowal of o~i t i~ot i  was no more ~iecessary for the 
decision than perhaps the diseussioti of Chief Justice ~ r i d ~ m a n  and the declared 
resolution of Chief Justice Willes. But would that circumstance render the senti- 
ment lass offensive, if i t  really assailed the inde~etidetice and dignity of the House 
of Commons1 Quite the contrary. Yet there was no committee, no resolntioii, 
no menace. 

T w o  ~ ~ ~ 8 s i o i i s  were made by the Atto~ney-Gener~l 11431 in the conme of his 
argument here, either of which appears to me fatal to his case. He very distinctly 

(c)’ The proposed resolution ot the House of Lords 
(a)l 16 Cobb. Par. Deb. 851. 
(a)% Speeches of Lord Brougham, vol. iv. p. 357. 
(6) 1 Wils. 128. Ante, p. 138. 
(e>’ Mr. Lmg ~ e ~ ~ $ ~ l e ~ s  mse, 2 Russ. & M, 660. 
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recognised the words of Lord Marisfield, that, if either House of Parliamerit should 
think fit to declare the geiieral law, that declaration is undoubtedly to be disregarded, 
adding that i t  should be treated with contempt. Now such declaratioii would be 
a prooeediog of the House, and so above all enquiry. 

Again, if the due subordination of Courts is the guiding pririciple, the decfaratjori, 
even if against law, by a Superior Court, demands respect arid deference, if riot 
acquiescence, But the declaration of general law may arise in the course of an 
enquiry respecbing privilege : the claim advanced by the report of the committee (a)‘ 
is that the House is the sole anif exclusive judge of the exterit of its own privileges, 
arid the AttorIi~y-~eIieral, in the same spirit, iriformed us, on the part of the House 
of Commona, of his and their “eonfide~ice that, when we should be informed that the  
act had been done in the exercise of a privilege, we should hold that we could no 
loriger enquire into the matter.” He warned us that, this being a question of privilege, 
we have no power to decide i t ;  arid told us that whenever either House claims to act 
iri exercise of tl power which it claims, the question of privilege arises. But, if the 
claim were to declare a geiieral law, the Attorney-General agrees that 110 weight 
would beloirg to it. Clearly then the Court must eriquire  hethe her i t  be a matter of 
privilege, or a declaration of general law : as i t i~ i spu ta~ ly ,  if i t  be a matter of general 
law, i t  cannot cease to be so by being invested with the imposing title of privilege. 

The other coircessiort to which I alluded is, that, when [I443 matter of privilege 
comes before the Courts riot directly but iricidentally, they may, because they must, 
decide it. Otherwise, said the Att,ortiey-General, there would be a failure of jiistice. 
Arid such has been the opinion ever1 of those Judges who have spokeii with the most 
profound veneration of privilege. Lord Ellail- 
borough and the Court, as well as the ~IefetidatIt’s learned counsel, felt it  to be so, i n  
3wdett v. Abbot (14 East, 1). The learned report of the Select Committee states @)I, 
iu direct terms, that they “have riot beer) able to  discover any satisfactory rule or 
test by which to ascertain in all cases whether the question of privilege would be 
deemed to arise directly or iricidentally; there are marry cases which might he 
decisively placed i r i  the  oiie class or the other, hut there may be also very many 
whiob cannot be so assigiied.”--“ Your cotnR~ittee are of opiriiori, t h s t  the Courts 
have no j~7rj~djctjon to decide upon privilege, either directly or iIicidet1tally, in any 
senw inconsistent with the iudepenrlence aiid exclusive jurisdiction of Parliament. 
If such a jurisdictiori did exist of deciclirig iiicidentally upon privilege, uricontrolled 
by Parliament, it  would lead to proceediugs as i~icotigruous, and as effectiially 
destructive of the independence of Parliament as if the direct jurisdictiori existed ; 
a consequence which, together with the extreme uricertzainty of the extent of the rule, 
makes i t  ~ridispei)sab~y riecessary that it should be investigated.” 

The report ( e )  seems to consider that the question of privilege arose i n c i d ~ t ~ t a l ~ y  
in the former trial between these parties (d), and points out very serious incotiveni- 
[145]-arricer, that may flow from according to  Courts of Justice ibis power of deciding 
iricidentally. The opinion that the Courts have 110 jurisdiction to decide upoil 
privilege, either directly or incidentally, undergoes some apparent qualification by 
a reference to the setise h i  which the words are used. It appears that the Courts 
have no auch jurisdi~tioti ‘‘ it i  atiy sense iricotisisterit with the” ‘‘ exc~ttsive jurisdiction 
of PsrliameIit”~~}Z. I would riot venture to speak with absolute certainty of the 
meaning of this passage; but I iniagioe that a body which has no jurisdiction to act 
in any seiise incotisistent with the exclusive jurisdiction of another body caii possess 
110 jurisdiction at all. I think, theti, i t  nirist be assumed, that the committee of the 
late House of Commoris declared that the Courts have no jurisdiotioti whatever to 
decide eveti incidentally on any matter of privilege ; their resolutions having reference 
to this preceding part of their report. 

Now this power is denied to the Courts by this report for the first and only time. 
Even the appendix (bf2 to it, which by being published by the same authority I ktioiv 
not well how to disjoiri from it-, returns to that same distinction between the direct and 
iricidental occurrence of questions of privilege which the report arid resolutions appear 

The rule is difficult of ~pplic~L~ioti. 

(a) l  
(6)’ Ib. ; page 13, sects. 59, 60. 
( d )  See p. 101, note (b), ante. 
(b)8 See Appendix, No. 3, p. 25 to 29. 

Report,” &c. (cited, ante, p. 89, note (6)) ; page 17, sect. 78. 
(e )  Pp. 13-15, sects. 61-65. 
(a)% Report, Bc. p. 13, s. 60. 
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to repeal. I t  were to be wished that the late House of Commons had laid down their 
rule for the guidance of the Courts in l angua~e  less open to dispute as to its meaning ; 
but we in this case must feel relieved from all embarrassment, by the frank acknow- 
ledgment of the Attorney-General. If, then, we may be under the obligation of 
deciding on privilege, even though incideI~tally, it follows that we have some 11461 
knowledge on the subject, or a t  least the means of obtaining knowledge. The report 
takes for granted that, if either House has actually come to a decision 011 the point 
t h u s  raiaed, we should be bound to adhere to it : and the  Attorney-General insisted 
that, even if in the present case the question did but arise incidentally, w e  should be 
bound by the declaration of the law set forth by the House in any formal statement 
of its opinion. 

Our dnty would then be to interpret the law laid down by one House by dis- 
covering its meaning. But after ascertaining it as best we might from those stores of 
Parliamentary learning from which we are proriourIced to he excluded, we might 
possibty find that the other House (or the same House a t  another time) had come 
to an opposite declaratio~i. What course must we then take? How reconcile the 
discrepancy? Perhaps i t  may be said that the fact is not to be presumed. I agree 
that i t  is not; but i t  exists a t  this moment with reference to the legal rights of 
partieai in the matter that arose in Ashby v. White (2 Ld. Ray. 938, 14 How. St. Tr. 
695). This Court could not decide the matter either way, without overruling wha t  
has been laid down either by Lords or ~ommons ,  and thus vio~at~Iig the ~ r i v i l e ~ e s  of 
Parliament, and rendering ourselves amenable to just displeasure. 

But suppose an entirely new point to arise, and some party litigating here to set 
up a claim of privilege never heard of before, as to which, therefore, neither House 
had ever framed a resolution. 

Since, then, the Court may give judgment on matters of privilege ixicidetitaliy, it 
is plain that they must have the means of arriving at  a correct conclusion, and that 
they may differ from the House of Parliament, as Hott [I471 and the Court of Queeii's 
Bench differed from the Lords in the d t ~ d ~ ~ y  cuse (12 Now. St. Tr. 1167), as he did 
in Pdy's ccts6 (2 Ld. h y .  1105. 14 How. St. Tr. 849), and as the same and many 
other of the Judges as well as the Lords did from the Commons in the case of Ashg 
v. White (2 Ld. Ray. 938. 14 How. St, Tr. 695), and as I trust every Court in 
Westmiriater Hall would have done, if an order of either House, ~)urporting to be 
made by virtue of the privilege of Parliament, had been brought before them as a 
ju~t i f icat io~ for the i ~ ~ r i s o t i ~ e ~ i t  of a subject of this free State, for killing Lord 
Galway's rabbits, or fishing i n  Admiral Criffiu's pool. 

I n  truth, no practical difference can be drawn between the right to sanction all 
things under the name of privilege, and the right to sanction all things whatever, by 
merely ordering them to be done. The second proposition differs from the first in 
words only. In both cases the law would be superseded by one aasembly j and, bow- 
ever dignified and respectable that body, in whatever degree superior to all tempta- 
tions of abusing their power, the power claimed is arbitrary and irresponsible, in 
itself the most monstrous and intolerable of all abuses. 

Before I finally take leave of this head of the argument, I will dispose of the notion 
that the EIouse of Commons is a separate Court, having exclusive jurisdiction over 
the subject matter, on which, for that reason, its adjudication must be final. The 
~ r g u m ~ n t  placed the House herein on a level with the Spiritual Court atid the Court 
of Admiralty. Adopting this analogy, it appears to me to destroy the defence 
attempted to the preserit action. Where the subject E1481 matter falls within their 
jurisdiction, no doubt we cannot question tbeir judgment j but we are now enquiring 
whether the subject matter does fall within the jurisdiction of the House of Commons. 
It i s  c ~ ~ i t e n d e d  that they can bring i t  within their juris(1iction by declaring i t  so. To 
this claim, as arising from their privileges, I have already stated my a,nsiiler : it is 
perfectly clear that none of these Courts could give themselves jurisdjetion by 
adjudging that they enjoy it. 

The 
plea states the reso~ution of the House that all Parliamentary reports printed for the 
use of the House should be sold to the pubIic, and that these severa1 papers were 
ordered to be printed, not however stating that they were printed for the use oE the 
House. We ktiow, 
by looking a t  the documents referred to a t  the Bar, that this resolution and adjudica- 

3. I come a t  length to consider whether this privilege of publication exists. 

It then sets forth the resolutioti and adjudication before set out. 
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tion could not jastify the libel complained of, because it was not in fact passed till 
after action brought. But, passing over all minor objections, I assume that the defen- 
dsnt has p ~ p e r l y  pleaded 8 claim, on the part of the House, to ~ u t ~ o r i s e  the indis- 
criminate publication and sale of all such papers as the House may order to be printed 
for the use of its members. 

He 
protests against our taking any other step than that of recording the judgment already 
given in the Superior Court, and registering the edict which Mr. Harisard brings to 
our knowledge. But, having convinced myself that the mere order of the House will 
iiot justify an act otherwise illegal, arid that the simple decl~ration that that order 
is made in exer-fl491-cise of a privilege does riot prove the privilege, i t  is no longer 
optional with me to decline or accept the office of deciding whether this privilege exist 
in law. If i t  does, the defendant’s prayer niust be granted and judgment awarded i n  
his favour; or, if i t  does not, the plirintiff, under whatever disadvantage he may 
appear before us, has a right to obtain a t  our hands, as an English subject, the 
establishment of his lawful  rights and the means of enforcing them. 

In  the first place, I would observe that the act of selling does not give the pla~~itiff 
any additional ground of action, or right to redress at  law, beyond the act of publish~rig. 
The injury is precisely the same in its nature, whether the publication be for money 
or not, though it may be much more extensively injurious when scattered over the 
land for prafit. But the direction to sell is highly important in this respect, that 
public sale necessarily imports indiscriminate publication beyond rem1 or control, and 
holds out the same authority as a protection to every subordinate vender, who, by 
~ ~ r c h a s e  from their printer and bookseller, is, like him, doing no more than giving 
effect to an order of the House. 

How far i t  is striotly constitutional for either House of Parliament to raise money 
by sale or otherwise, and apply i t  to objects not specified by Act of Parliament, might 
require consideration on general grounds, but does not belong to the present season 
01 place, in which we have only to deal with the manner in which the mutual rights 
of the parties before us in this action are affected. 

It is likewise fit to remark that the defamatory matter has no bearing on any 
question in Parliament, or that could arise there. Whether the book found in the 
[150] possession of a prisoner in Newgate were obscene or decent could have no 
influence in determining how prisons can best be regulated; still less could the 
irrelevant issue whether it was published by the plaintiff. The most advisable course 
of legislation on the subject is wholly unconnected with those facts : the inquisitorial 
functions would be exercised with equal freedom arid intelligence, however they were 
found to be, Aud, if the asc~rta~nmetit  of them by the House was a thing inr~iffei.erit, 
still less could the ~ b l i c a t i o n  of them to the world answer any one Parliameritary 
purpose. 

The proof of this privilege was grounded on three principles,-necessity,- 
practice,-universal acquiescence. If the necessity can be made out, no more need 
be said : i t  is the foundation of every privilege of Parliament, and justifies all that i t  
requires. But the promise to produce that proof ended in complete disappointment. 
It consisted altogethe1. in first adopting the doctrine of Lake v. ~~~~ (1 Saund. 131), 
that printing for the uae of the members i s  lawful, arid then rejecting the liinitatio~i 
which reetricts it to their use. The reasoning is, ‘‘ If you permit the tiumber of copies 
to be as large as the number of members, the secret will not be confined to them.’’ 
A strong appeal to justice and expediency against printing, even for the use of the 
members, what may escape from their hands to the injury of others, but surely none, 
i n  point of law, for throwing down the only barrier that guards the rest of the world 
against calumny and falsehood f o u n d e ~  on ex  parte stateme~ts,  made for the most 
part by persona interested in run~iing down the character assailed. 

The case just alluded to drew a line, in  the nineteenth year of Charles the Second, 
which has always been [lSl]  thought correct in law. The defendant justified the 
libel he had printed, by pleading that it was only printed for the use of the members. 
Much doubt at  first existed whether the justification were good in law ; the right of 
delivering copies for the use of the members of a committee being nndisputed, but 
some of the Judges questioning whether prititiiig could be so justified. After an 
advisement of many terms and even of some years’ Lord Hale and the Court sustait~ed 
the defence, because, being necessary to their functions, it was the known course in 

The Attorney-General would preclude us from commencing this enquiry. 
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Parliament to print for the use of members. But wherefore all this delay and doubt, 
if the House then claimed the privilege of authorisir~g the publication of all papers 
before thsm? or how can we believe that the defendant would not have pleaded a t  
firat that privi~ege, when we find that he wa8 admitted to have acted according to the 
coursa rand proceedings of Parliament, if it was then their understood ri h t ?  This 

324, Trin. t, 14  Car. a),  which muet have excited the atten~iori of the Hower atid 
made them vigilant in malntainirig their privileges against improper interference from 
Court8 of Law. 

The euppoaed necessity soon dwindled, in the hands of the learned eounsel, down 
to a very dubious kind of expediency; for is i t  not much better, said he, that a man 
defamed, and thence avoided by mankind, should know be has been the victim of a 
privilaged publication, than remain ignorant by what means he has lost his place in  
society 1 A question over which many a man Night wish to pause before he answered 
it. It, is far from certaiii that he wodd become acquainted with the fact j he might 
be absent on busi~e88, or abroad in the [I621 service of his c o u ~ ~ t r y  ; but the discovery 
when made would bring him small comfort, ae i t  would shew him that his enemy was 
too strong to grapple with, arid that the door of legal redress must be barred against 
him far ever. 

Anobher ground for the necessity of pub~ishing for safe all the papers printed by 
order of the House was, that members might be able to justify themselv~s to their 
constituents, when their conduct in Parliament is arraigned, appealing to documents 
printed by authority of the House. This is precisely the principle deuied and con- 
demned bf Lord Etlenborough and the Court in Rex v. Cresvey (1 M. & S. 2731, a 
decision which it  may now perhaps be cor~veriierit to censure as inco~~siatent with 
privilege, bub which, founded on Lord Kenyan's authority in &x v. Lord ~ b ~ ~ g i ~ ~  
(I Esp. N. P. 0. 226>, has been uniformly regarded till this time ae a just exposition 
of the law, But indeed i t  is scarcely possible for ingenuity to fancy a case in which 
a member, accused of any misconduct in his trust, should be able to vindicate himself 
by reaarting to such documents. Then, on general grounds, the necessity of making 
the Parliamentary conduct of members knowu to their constituents is urged, aad the 
duty of the House of Commons to convey instructiori to the people. The latter argu- 
mnt  may be ariawered by asserting that the duty of general instruction resides in 
t h e  whole ~egjslature, and not in any single branch of it, The former a r g u m e ~ ~  
psovf~s too much ; for the conduct of the represetitative is hest disclosed by the share 
t & k  by him in the debates, which from all time up to the present momeiit have 
been,, not only neither sold nor published by the House, but cannot be published by 
the ril&E accurate reporter [I531 without his incurring the dauger of Newgate for 
breach of privilege, and being exposed without justi~cation to legal consequen~es. 

It eau hardly be necessary to guard myself against being supposed t o  discuss the 
expediency of keeping the law in ita present state, or ~Kitroducing any and what 
alterationa I t  ia no doubt susceptible of improvement ; hut the improvement must 
be a 1 irlative act. If we held that any imp~ov~ment ,  howwer desirable, could be 

from our  duty ; and if, on such oonsiderations, either House should claim, as matter 
of privilege, what  was neither necessary for the discharge of their proper f~tictions, 
nor ever had been treated as a privilege before, this would be an enactment, nob a 
d6ciarati5n j or, if tbe latter name were more appropr~a~e, i t  would be the declaratio~ 
of a penaral law, to be disregarded by the Courts, though ncver, I hope, treated with 

I t  would also be the declaration of a new law; and the word “adjucfge” cont2 Ban m e no difference in the nature of the thing, 
The practice, or usage, i s  the aecotid ground, on which the A~torney-~enera l  

reeka to rest this privilege; and he has a warrant for his claim, which, if well 
, is even stronger than any opinioti of necessity: he refers 80 an Act of 

Parliament. 
The Pa tage  Act (a), i t  seems, conveys all Parliamentary proceeditigs to all parts 

of the Ernpire free of expense, assed, it 

hdividrrsls,. therefore, i t  was argued, the Lagislature must have intended to ciroulate 

oase occurred within a very few years of 3mgm v, ~v~~~~~ (0. Bridgman’s 9 udgments, 

effects T nnder the name of privilege, we should be co~i€ounditi~ truth, and departing 

t. 

Atid, forasmuch as, when that Act 
was uatmioua &at the votes and other proceedings contained matter cr P minsting 

(5) atat. 42 U. 3, c. 63. See etttts. 7 W, 4 & 1 Vict, e. 38, and c. 34. 
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such criminsting matter. But the same Act requires newspapers to [la41 be circulated 
free of postage : i t  was equally notorious that newspapers often contained libels ; yet 
i t  was never conterided that the Postage Act intended to give impunity to their 
circulation. In both cases it is clear that the Act merely gave untaxed circulation to 
such proceedings and such papers as i t  was before lawful to circnlate, leaving all 
questions of what is lawful in their former plight. 

But “ the  practice has prevailed from all time.” If so, i t  is strange that 110 
vestiges of i t  are tracked to an earlier period than 1640, when the House of 
Commons, aoting neither in a legislative nor a n  inquisitorial capacity, began to set up 
ati authority independent of the Crown, and hostile to it, which led to its gradually 
absorbiIig si1 the powers of the State. For near twenty years the House was takitig 
this executive part, which they could not carry on but by publishing their votes and 
proceedings. A t  the Restoration they made some amends to the exiled King, by 
evinciug their loyalty in the same mariner; and their vows of allegiance and submis- 
sion were also aold and published, as their mani~estoes and levies of men and money 
against his father had been before. Thus does the practice appear to have origitiated 
iri tha  Long Parliament, and to have been continued at the Restoration. The origicl 
disproves the antiquity of the privilege, or its riecessity €or the functions of one of the 
three e rb tes ;  no such necessity was thought of till one began to struggle against 
the other two for an ascendency which reduced them to nothing. True i t  is, the 
practice of so printing atid publishing has proceeded with little interruption till this 
hour. But the question is not on the lawfrilness or expediency of printing and 
publishing in general; i t  is whether any [1&] proof can be found of a practice to 
~uthorize the printing atid publicatioIi of papers injurious to the character of a fellow 
subject. Such a privilege has never been either actually or virtually claimed by 
either Houae of Parliameiit; the notice of neither has been called to the fact 
of their giving publicity to W r i t k g 8  of thab cbsracter. What course they might 
have taken we cannot know, if 5 party thus injured had laid his grievance before 
them. Had their answer been, we claim the right to pron~ulgate our judgmeriti 011 
cases within our jurisdiction, on which we have made inquisition, heard evidence 
defence, and formed our judgment,-they would have referred to a state of things 
wholly different from that which is now before ua. If they had said, we claiui the 
privilege of ordering the printing of what we please, and of publishing a11 we priut, 
however partial fhe statement, and however ruinous to individuals, the questioii of 
their right to justify the publisher would have beeri much the same as that which we 
have now under discussion. 

The practice of B ruling power in the State is but a feeble proof of its legality. 
I know not how long the piactice of raising ship-money had prevailed before the right 
was denied by Harnpden ; general war ra~~ t s  had been issued and enforced for cetituries 
before they were ques~i~)tied in actions by Wilkes and his associates, who, by bringitig 
them to the test of law, procured their condemnatiori and abaridor~ment. I appreheiid 
that  quiescence on this subject proves, in the first pface, too much ; for the admitted 
and grassest abuses of privitege have never been questioned by suits in West~irister. 
Kall, The most obvious reason is, that none could have commenced a suit of arty 
kind for the purpose, witbout [15e] incurring the displeasure of the offended House, 
instantly enforced, if it  happened to be sitting, and visiting all who had been concerned. 
During the seesion, i t  must be remembered that privilege i s  more formidable than 
prerogative, which must avenge itself by indictment o r  information, involving the 
tedious process of law, while privilege, with one voice, accuses, condemns, and executes. 
And the order to take him,” addressed to  the serjeant a t  arms, may condemn the 
offenders to persecution and ruin. Who can wonder tbat early acquiescence was 
deemed the lesser evil, or gravely argue that it evinced a general persuasion that the 
privilege existed in point of law? 

Besides, the acquiescence could only be that of ind~viduals in particular ~ a r d ~ h i ~ ,  
b r o u ~ h t  upon themselves by the proceedings p u b ~ i s h e ~ ~ .  We have a right to suppose 
that a considerate discretion was fairly applied to the partioular circumstance of each 
case ; that few things of a disparaging nature were printed at all ; that, where 
criminating vates were allowed to meet the public eye, they wera justified as an 
exercise of jurisdiction upon matters property brought before Parliament, after 
patietrt heapiag, and candid enquiry ; that the imputations were generally true, and 
actione for libel would only have made tham more public; and that, even where ex 
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parte proceedings were printed to the annoyance of private persons, that minute 
suffering would be lost sight of in the general sense of an overwheIming necessity. 
All kinds of prudential consideratioiis, therefore, conspired to deter from legal 
p r o c e ~ i n ~ s ,  and will fully account for the acquie5cence j and the differ~nce between 
the extent of publication formerly practised and the u~icon~ro~led sale of all that the 
House may choose [157] to print in order to raise a fund for paying ita offioers oannot 
fail to m i k e  every unbiassed understanding. 

I must add, tbat the evidence on this subject set forth i n  the report convinces 
me that F~b~icat ion has never been by way of exercisir~g any of its privi~ege8, nor the 
fruit of deliberation to what extent i t  ought to be carried and within what bounds 
restrained. With very different objects the practice was originatly introduced ; i t  
grew imperceptibly into a perquisite; and I venture to believe that i t  was raised into 
a traBc, and a means of levying money, without much consideration. 

The authority to which the Attortiey-~eneral last appealed is one to which 
particular attention is due7 I mean the report of the committee appointed by the 
late House of Commoiis to examine the subject. He spoke of i t  as a document of 
extraordinary weight, demanding the utmost respect, as uniting the suffrages of the 
moat ~istingu~8hed s ~ t e s m e n  and the most emit~ent lawyers. I feel just and high 
deference towards them all ; towards none more than the learned person who pressed 
US with their authority, and whose argument at the Bar so fully laid before us all 
that could poeaibly be urged in defence of their resolutions. That learned person gave 
US to ~nderstand tbat he bad sacrificed many weeks of his valuable time in studying 
this great subject, and that in p r e ~ r i n ~  his argumerit he had become perfectly con- 
vinced that hi8 side was the side of truth. He must forgive me the remark, that 
this conclusion would have affected me more if i t  had preceded, irrstead of foliowing, 
the report of that committee and the trial a t  Nisi Prius, and indeed the resolution of 

He also felt i t  right to remind us that members of that committee, though not 
now ooeupping judicial sta-[168]-tion, are sure to do so hereafter ; that their fame 
may eclipse alf their predecessors upon tbe Bench, and their opinion, embodied i n  
the committee% report, ought to be a5 much venerated as if i t  had appeared some 
ages earlier,-in the reign, he added by way of example, of Q u ~ e n  Aline. 1 fully 
accede to the suggestion ; but, in acting upon it, I could not refrain from conaidering 
the claims to confidence which the individual members might possess. My enquiry 
would not be confined to their learning arid ability : I should ask of their habitual 
candour and love of truth j perhaps, too, of their political and personal con~ieetions. 
I might be driven to the invidious nece8sity of compar~so~~  : finding that Some lawyers 
in the House had dissented from the committee, if I had found also in the minority 
auch names as adorn the list of those who opposed the claim of privilege in the case of 
Ashby v. White (2 Ld. Ray. 938), in the reign referred to, it niight be difficult, 
n o t w i t h ~ a n d i n ~  any disparity of ti~im~erB, to be quite certain which way the balance 
of authority inclined. 

One thing would aid me i n  this estimate; whether the first impression of those 
most conversant with constitutional law coincided with the resolutions in which they 
afterwards concurred. For irr many cases the first thoughts of u~iderstanding men 
are the best, and the surest to bear the stamp of truth;  subseque~~t consideratiot~ 
sometimes bringa expediency into competition with rectitude, and expediency of all 
kinds, gantwal and ~ r t j c u i a r ,  public and personal. But, on the other hand, it would 
not be unimportant to know whether great lawyers, whose minds had not been 
p~r t i cu Ia r1~  exercised in these matters, who might have been a t  first induced to concur 
in the resa~utions, had seen reason to [169] abide by them on maturer reflection. 
Some may have yielded to  the extensive claims of privilege admitted by Judges, and 
asserted by great living authority, who might afte~,wards reriounce them as iIi~onsistent 
with clear principles of law i n  daily operation. But 1 have been led too far in 
observing on the authority of the report, against which the plaintiff is, in truth, 
appealing to our judgment, and on which nothing but the learned counsel's claim of 
deference to  it could have tempted me to make a single remark. Let me only add 
that, if ibe authority and force of reasoning had appeared to its composers so con- 
clusive, there might have been more propriety and more grace in leaving them to 

18315 (U). 

(a) Ante, p. 4. 
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their natural i~fluence over our minds, than in resorting to language which would 
have exposed our motives to a darker suspicion than any pointed a t  by the Attorney- 
General, if our opinion had happened to coincide with that of the House of Commons. 

f cannot, co~tclude without some reference to the particular circumstaIices which 
have attended this cause in its progress, and have been observed upon by the Attorney 
General at the close of his long discourse. I then mentioned the sudderrness with 
which this great subject came upon me, wheri the iiewspapers informed me that the 
issue which I waa about to try had been made the topic of discussion in the House of 
Commons the night before. I must now add that when, on the triaI(a}l, i t  was 
proposed to make out a defence from the resolution so often cited, that resolution was 
unkr~own to me. The project of the honoura~le House to authorize the u~irestricted 
sale of all tbeir printed proceedings a t  so much a sheet, throwing off such a discount 
to whole-[l6O]-aale purchasers, arid appropriate the money to be raised to specific 
purposes, was what I aever had arIticipated, and (I owti) could hardly believe. I 
thought i t  clear that such a course of proceeding could orily be defended by asserting 
for one House of Parliament that sovereign power which is lodged in the three estates ; 
au opinion confirmed by the report of the committee, by the Attorney General's argu- 
ment, and by the concurrence of my learned brethrerr. 

Some degree of censure was irisi~~iiated on my immediate declaration of an opinion 
not absolutely necessary for disposing of the cause, arid which was said to have 
encouraged the plaintiff to commence this secorid action. I may be allowed to doubt 
this supposed consequerrce ; for the second action was brought three motiths later, and 
immediately after the report of the  committee had appeared. Perhaps, by some 
dexterous dealing with the poiiits that arose at Nisi Prius, i t  might have been possible 
to avoid thia painful colljsi#ti, but iiot without shrinkirig from my duty to those parties 
who, whether necessarily or not, brought this question before me, arid had a right to 
my opinion upon it; not without a poor compromise of the sacred principles of con- 
sti~titional freedom. Besides, the delay would have implied a doubt where riorie was 
en~ertained, and would have been but a short post~oTietnetit of the evil day ;  for 
aimilar questions must have sprung up i n  other quarters, arid must have brought under 
examiuation the large rights now claimed. 

I had iridulged a hope that the resolution might have undergone revision, and 
have been found such as the House of Commons would not wish to continue ou its  
jourmls. I had even some ground for believing that distinguished members of the 
committee itself entered 11611 upon the enquiry with opinions corresponding with my 
own ; aiid I, for my own part, am at a Ioss to discover, in their printed report, or in 
the argument I have heard, any good remon for their conversion. 

I cannot lament that I gave utteratice at the proper season to sentiments of which 
I deeply felt the ~ ~ p o r t a I I c e  as well as the truth ; nor can I doubt that a full cow 
sideration of the whole subject will lead to beneficial results. One thing alone I regret, 
a warmth of expression in assertirig what law and justice appeared to me to require, 
which may have rendered i t  more difficult for the late House of Conmotls to recede 
from any claim which it had advanced. 

I am of opinion, upon the whole case, that the defence pleaded is no defence in law, 
atid that our judgment must be for the plaintiff OTI this demurrer. 

Littledale J. The first question for our consideration is, whether the resolutiort of 
the House of Commoxis, that they have the power to do an act, precludes the Court 
from enquiring into the existence of the power; and whether we are i i i  the situation 
of enquiring into this question a t  all; arid whether we ar0 not estopped by this 
resolution of the House of Commoris, who have resolved, declared, and adjudged, that 
the power of publishing such of its papers, votes, and proceedirtgs as i t  shall deem 
necessary or conducive to the public interests, is an essential iriciderit to the coristitu- 
tiottal functioria of P~rliamerit, more especially to the Commoris House of P a r ~ ~ a m e ~ i t  
as the representative portiori of it, operates (a)2, SO as to estop this Court from [I623 
proceeding ta investigate the subject presented to the Court UPOR this demurrer. 

It is said the House of Commons i s  the soie judge of its own privileges : and so 

(.)I Ante, p. 101, note (b) .  
(,)a Some verbal inaccuracies, which will be found in the report of this judgment, 

The few corrections requisite (which 

I- - 
I__ 

occur in the copy from which i t  was delivered. 
the reporters have riot t h o u ~ h t  it proper to make) will be obvious. 
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I admit as far as the proceedings in the House and some other things are concerned ; 
but I do not think i t  follows that they have a power to declare what their priviIeges 
are, so as to preclude enquiry whether what they declare are part of their privileges. 

The Attorney-General admits that they are not entitled to create new privileges ; 
but tbBg declare this to be their privilege. But how are we to know that this is 
part af tbeir privilegea, without enquiring into it, when no such privilege waa ever 
declared befare 1 

We must therefore be enabled to determine whether i t  be part of their privileges 
or not. 

Suppoee the House of Commons had resolved that they had a right to punish 
persons for an i~ifrin~emerit on the property of members, as warJ declared in the case 
of Admiral GfiBn, and also in other c8ses where claims of privilege have heen set up 
which are now abandoned by the Attorney-General, could it be contended that, if the 
Houee were now to resolve that those privileges belonged to them, this Court were 
estopped from errquiring into whether they were to be taken as part of the privileges? 
Or suppose that the €louse were to go much beyond what waa formerly considered as 
privilege, and were to assert as privileges wbat, at the same time, I must admit, this 
House of Commons is xiever likely to Bs1sert, is this Court to be shut out from enquiry 
into whether they have the privilege or not? 

It is said that the proceedings in Csurts which have a peculiar jurisdiction of their 
own, and where the mode [163] of proceeding is different from ours, cannot be 
enquired into in the Common Law Courts ; as ia the case of judgments, and matters 
only cogt~isable in the ~cc les ias t ic~i  Courts, and in the Admiralty Courts, and that 
therefore, as the  House of Commons is exolusively the judge of its own privileges, we 
cannot enquire into it. But the cases are not similar; the Ecclesiastioal Courts 
and the Courts of ~ ~ ~ m i r a 1 t . v  give judgme€it or decide matters upon adverse claims 
of parties litigated i n  the Courts. But this proceeding in tifie House of Commons 
does not arise on adverse claims ; there are no proceedings in the Court ; there is no 
Judge to decide between the litigant parties ; but it i s  the House of Cornmoiis who 
are the only parties making a d ~ c l ~ r ~ ~ j o ~  a€ what they say belongs to them. 

If the House of Commons were to make an adjudication upon the discussion of a 
claim of litigant parties on a Ruhject within their jurisdiction, this Court would be 
bound by it. If the House of Cammo~s  have the right to re~lolve what their p r j v ~ l ~ g e ~  
are, so as to estop the Courts of Common Law from enquiring further into the subject, 
and in a case like the present to give judgmerit without more for the defendants, the 
House of Lorda have the same power ; and I will suppose that, the House of Lords 
having the same enquiry to make as to the state of prisons, under an Act of Parlia- 
ment, and the very same reports and Froceedings had been made to their Houee as 
have been made to the House of Commons, and that the House of Lords had resolved 
that copies of the papers should be printed for the use of the members of the House 
of Lords, and had declared that no obher copies should be printed : and supposing 
that, upon the judgment now propoeed by the Attorney-General to be given for the 
defendants on the ground [lM] before mentioued, and that the record came by wri t  
of error bdore the House of Lords, would that House consider themselve~ es toppe~ 
from enquiring into the matter by t h e  resolution of the House of Commons? I will 
riot prehnd to say wbat they would do ; hut I oannot brirrg my mind to any other 
coiicIuaioti, as to this part of the case, than that this Court is not necessarily bound, 
by the mere assertion of the resolution of the priviiege having been declared by the 
House of Commons, to give judguierit for the defendants without further inquiry. 

I would bere make Home remarks RS to the mode in which the plea states the resolu- 
tion of t h e  Hoase of Com~ior18 as to the privilege: “And the defendat~ts further say, 
that the said Common8 House of Parliament heretofore, to wit on the 31st day of May, 
i n  the year last aforesaid, resolved, declared, and adjudged that the power of putdishitig 
such czf ita reports, votes, and p r o c e e ~ i r i ~ ~  as it shall deem u e ~ s s ~ r y  or conducive to 
the public intereats is an essential incident to t,he con8titutioiial functions of Parlia- 
ment, more especially to the Comnious House of Parliament. as the representative 
portion of it.” This plea states the fact of a resolution having been made by the House 
of Commons on the 32st day of May 1837, which is afwr the day of the commence- 
ment of the action as stated in the demurrer book, and also after the day of the 
dedarstion. NOW, if this was the averment of a new fact which had arisen after the 
commencement of the action, and i t  was a material fact to be i iLt~oduce~~ into the plea, 
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it ought to be pleaded in bar of the further maintenance of the action, and not in bar 
of the action generally : but, as this statement of the resoIution is only a statement 
of [166] what is the privilege of the House, and which privilege, i t  is contended, is 
coeval with the House of Commons, I do not think it is such an allegation of a new 
fact as to say that the piea shouId be confined to be a bar of the further maitrtetiairce 
of the action. 

Another remark on the plea is, that Ihe resolution of the 13th of August 1835, 
that the Par~amentary  papers printed by order of the House should be made accessible 
to the public by purchase, which includes all the papers printed. Whereas the resolu- 
tion of the 3fst of May 1837 is only as to such papers as should be deemed necessary 
and conducive to the public interest, which is more limited than the former resolution, 
and implies a selection, and might seem to require that the selection should be made 
after the resolution. But, as the plea states that the paper which is the subject of 
this action had been ordered to be printed, that implies that the House thought it 
necessary and conducive to the public interest that it should be published. 

I will now consider 
whether the order of the House is a sufficieut justification for the doing an act other- 
wise illegal% Arid whether the power does exist in this particular case. 

I think that the mere statemer~t, that the act eomplairied of was done by ttie 
authority of the House of Commons, is not of itself, without more, sufficient to call 
a t  once for the judgment of the Court for the defendants. The rlefeadarits have not 
pleaded to the jiirisd~ctiorr of the Court, but have pleaded in bar generally, atid so 
as to raise a question of law or of fact according as the plaintiff chooses. Arid I thirik 
that this Court is not estapped from itivest~gating the question of law E1661 raised by 
the demurrer to the plea in  this aetiori. Atid I thitik we are to enquire whether the 
act of publication has any thing to do with the privilege of the House; and, if i t  
has, then whether those privileges, connected with the authority givexi to the 
defendants, amount to a justification. 
no question was made as to the Court being precluded from investigating the law of the 
case; they heard very long and laborious argunie~it~,  arid gave judgment for the 
defendant. And so also we are at liberty here, and we are not shut out from hearing 
the arguments, and giving such judgmerit as we consider to be according to law. But 
i t  is said tha8 the questioIi of the  privilege of the House of Commons comes directly 
before the Court upon the pleadings, and that, therefore, up011 all the authorities, it 
is quite clear i t  is not competerit to this Court to enquire iuto the question of 
privilege ; and it, is said that it is, in etrect, the same case in priiiciple as B i ~ r ~ e ~ ~  v, 
Abbot (14 East, 1); and that it was there held that the defence, being founded up00 
the order of the House to do the thing co~plaiIied of, raised the questiori of privilege 
directly, and that t h e  Court could riot itivestigate the legality of tha t  order. But this 
differs very materially from Bzcrdett v. Abbot (14 East, 1). That was an action 
against the Speaker himself for ail act done by him in the House. The act done by 
him was to commit an individual whom the House adjudged to be guitty of a contempt 
to the House, and who had been for that ordered to be taken into custody; and there 
was a specific order of the House as to the particular thing to be done ; hut this case 
is altogether differerit; these defenclants are not members of the House, but agerits 
em-[167]-ployed by them; the plaintiff is a perfect stranger to the House; he has 
i tem guilty of tto insult or cotitempt of the House, and there is no order of the 
House applicable to him. He stands, therefore, in the situation of a stranger to the 
House, complaining of persons who are 110 members of the House, but merely employecl 
to distribute their papers. 

Lord ElleIiborough in  the course of his judgment says (a) that, iridependently of 
any precedents or recoguised practice 011 the subjeot, such a body as the House of 
Commons must S priori be armed with a competent authority to euforce the free arid 
iritfependerrt exercise of its owii proper functions, whatever those furictioiis may be. 
But yet, when he comes to the summing up the points for the consideration of the 
Court, and gives the first part of his judgment, he says, first, that '' i t  is made out 
that the power of the House of Commons to commit for contempt stands upon the 
grouiid of reason ancl necessity independent of any positive authorities OH the subject, : 
hut i t  is also made out by the evidence of usage and practice, by legislative sanction 

I have made these remarks as to the technicality of the plea. 

En the case of Brcrdett v. Abbot (14 East, 

(a) 14 East, 138. 
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and recognition, and by the judgments of the Courts of Law, in a long course of 
well-established precedents and authorities " (6). 

Lord ElieIiborough, therefore, takes into his Consideration the reas011 and necessity 
of the order, as well as the evidence of usage and practice, and the legislative sanction 
and recognition by Courts of Law in a long course of well established precedents atrd 
a u t h o r i t i ~ .  I admit that  i t  is very difficult to draw the line between the questioii of 
privilege coming directly before the Court, aud where i t  comes incidentally : the shades 
of difference run into one another, 

Cl681 The decieions and dicta of the Judges, who have said that the House of 
Commons are the only judges of their own  privileges, and that the Courts of Common 
Law cannot be judges of the privileges of the House of Commons, are chiefly where 
the question has arisen on commitments for contempt, iipori which no doubt could 
ever be entertained but that the House are the only judges of what is a contempt to 
their House generally, or to some individual member of i t  : but no cause has occurred 
where the Courts or Judges have used any expressions to shew that they are con- 
cluded by the resolutioii of the House of Commons in a case like the present. I 
think, therefore, that the Courts of Westmiiister Hall are not precluded from going 
into the enquiry from the decisions and dicta of Judges. And I think that, when 
Lord Ellenborough summed up the reasons for his judgments in the way already 
pointed out, in a case where it is alleged that the question of p~ivilege came directly 
before the Court, we may follow his example, and endeavour to ascerhin whether 
these resolutions of the House, on which the plea is founded, be founded on the reason 
and necessity of the order, as well as on evidence of the usage and praotice, of the 
legislative sanction, and recognition of law in a long course of well established 
precedents and authorities. 

After the very full and elaborate judgment of my Lord D~timan, I do not think 
it necessary to go into the wEola subject of privilege, There is no doubt about the 
right as exercised by the two Houses of Parliament with regard to contempts or 
insults offered to the House, either within or without their watls; there is no doubt 
either as to the freedom of their members from arrest, or of their right to summw 
witnesses, to require the [I691 production of papers arid records, aiicl the right of 
printing documents for the use of the members of the c o i i s ~ ~ t ~ e n t  body; and as to 
any other thing which may appear to be necessary to carry on and conduct the great 
and i ~ p o r t a n t  futjctions of their charge. 

In the case of commitments for cootempts, there is no doubt but the House is the 
sole judge whether i t  is a contempt or not; arid the Courts of Common Law will not 
enquire irtto it. The greater part of these decisions and dicta, where the Judges have 
said that the Houses of Parliament are the sole judges of their own privileges, have 
been where the question has arisen upon commitments for contempt, ancl as to which, 
as I have before remarked, no doubt can be etitertain0d. But not only the two 
Houses of Parliament, but every Court i n  Westminster Hall, are themselves the sole 
judges whether it be a contempt or not: although, in cases where the Court did trot 
profess to commit for a coiitempt, but for some matter which by no reasonable 
intendmerit could be considered as a contempt of the Court committing, but a ground 
of commitment palpably arid evidently unjust and contrary to law and natura1 
justice, Lord ElIeIiborou~h says that, in the case of such a commitmetIt, if it should 
ever accur {but which he says he could not possibly anticipate as aver likely to occur), 
the Court must look at it, and act upon it, as justice may require, from whatever 
Court i t  may profess to have proceeded. 

I will confine my observations to what is the more immediate subject of this 
record, viz. the printing arid publishing Parliamentary papers. 

There is no trace of printing Parliame~~tary papers of any description prior to 
1641, when there waa a general [I701 resoIut.ion for priiitirtg the votes of the House ; 
arid at subsequelit times reports and miscellarieous papers were p r i n t e ~  under special 
resolutions, and measures taken for their distribution through the oountry. Aiid it 
appears that these various papers have from time to time been allowed to be sold. 
Then it appears, by the plea, that there was a general resolution of the House in  
Auguet 1835, that the papers which should be ordered to be printed should be sold, 
and the price was directed to he as low as possible. The publication on which the 
~ 

(6) 14 East, 158. 
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action is founded was ordered to  be printed, and was published by the deferid~nts, 
who were the printers appointed by the House of Commons to print their. papers ; and 
i t  is upon these orders, and upon the resolution, that the defence is founded. Though 
the fact of any resolutioii for priritirig arid distributirig papers is not shewri to have 
taken place a t  an earlier period that1 1641, yet! from the d i ~ c u l t y  there may be in 
now finding records and docurrents of an earlier date, I cannot say but that they 
were pritited before that time : the votes were the first tbitigs ordered to be printed ; 
but, though the reports arid miscellarieous Parliameritary papers do not appear to have 
been printed till a later period, yet, for tho purposes of t h i s  argumetit, I think they 
may be all classed together : and I think, also, that the resolution that they might 
be sold makes no differerice i n  pririciple ; for, though the sale would cause a greater 
circulation, it is the distrihutirig them to the country at large, whether by sale or 
gift, that raises the q~estiori. The fact of the printing arid djstributing ParIiametitary 
papers, even had it existed long before the Conquest (when I say printing,” of 
course i t  is not appropriate lariguage to the times before the iritroductiori of print- 
[171]-ing), would, of itself, prove nothing as to privilege. Parliament does not 
require any privilege to publish its owri papers ; any man may publish his own papers ; 
but the only thing that can be called privilege is a right to publish defamatory papers, 
aniongst the general mam which are to be distributc~. As a pure abstract universal 
stateinerit of privilege, I think it cannot be supported ; it  can only be so under some 
qualificationa These qualifications must necessarily be eriquired into. 

The first case that occurs, as to the publishing Parliameritary papers of a 
defamatory nature, was that of Luke v. K29q (1 Sauttd. 120, 131 a.), where certain 
Parliamentary papers had been printed which aspersed the character of Sir Edward 
Lake, who was vicar-general a d  ptiricipal official of the Bishop of Liricolii. The 
defeudant pleaded that he printed the papers i n  question for the use of the members 
of the House of Commoiis ; and, on a demurrer to the plea, the Court held the plea 
good, because i t  was the order and course of proceeding in Parliament to print and 
deliver copies, &c., whereof they ought to take judicial notice. This decision was quite 
correct, as it was a privileged publication. 

The next cam that occurs as a case of litigation, is Rez v. Williams, which i s  
reported in 2 Shower, 471, and much more fully in  the thirteenth volume of the octavo 
edition of the State Trials, page 1369. It was an iuforRi~tion against Sir ~ ~ i l l i a m  
Williams, who was Speaker of the House of Commons, for printing and publishing 
a paper called Dangerfield’s Narrative. He pleaded to the jurisdictioti of the Court, 
that, this paper beitig signed by him as Speaker by the [I721 order of the House of 
Commons, the Court of King’s Bench had no jurisdictioIi over the matter. On a 
demurrer to this plea, i t  was over-ruled ; arid he afterwards pleaded nearly the same 
facts as a plea in bar. This plea in bar appears afterwards to have been withdrawn, 
and he was fined a very considerable sum of money. It was afterwards considered, 
when a chatqp took place iri the ~overriment,  a very harsh proceeding a~ai r i s t  the 
Speaker, and as being very much influenced by the politics of the times; arid a bill 
was brought into Parlisment to reverse the judgment obtained : but for some reasou 
the bill was never finally passed, and the judgment remained as it was. 

There is no doubt but the proceedings against Sir William Williarns were very 
harsh and improper ; but I am by no means prepared to  say that, as the original plea 
was pleaded to the jurisdiction of the Court of King’s Bench, arid was not pleaded 
in bar, the judgment of the Court was wrong. But, as to what one may cotisider 
the iiierita of the case with regard to Sir William Williams, if he had either pleaded 
not guilty, or a special plea in bar, which he had prosecuted to trial, I am not prepared 
to say but that he ought to have been acquitted, because the act of sigriing the order 
for printing the paper was done in  the House of Commons by the order and authority 
of the House, and was therefore a proceeding i n  the House, and, as such, was a case 
of privilege which exempted him from both a crimirial prosecution and an action. 

I will now advert to the ca9e of Rex v. Lord ~ b ~ n g ~ o ~  ( 1  Esp. N. P. C. 226). That 
was an information against Lord [I731 Abitigdori for a libel contained in B paragraph 
in the public newspapers, stated to be part of a spesch delivered in the House of 
Lords. Lord A ~ i n ~ ~ o n  urged that, as the law arid custom of Parliamerit allowed 
a member to state in the House any facts or matters, however they might reflect on an 
individual, OP eharge him with any crimes o r  offences whatsover, and such was dis- 
punishable by the law of Parliament, he from therice contended tbat he had a right 
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to print what he had a right to deliver, without punishment or ~ n i ~ a d v e r s i o ~ i ,  Lord 
Kenyon said, “As to the words in question, had they beet1 spoken i u  the House of Lords, 
and confined to its walls, that Court would have no jurisdictioti to call his 1,ordship 
before them, to auswer for them as an offence; but that iri the preseirt case, the 
offence was the publication under his authority and sanction, and at his expense.” 

I will next mentiori the case of Be% v. ~~~g~~ (8 I‘. R. 293), which is considered 
as an authority for the defendants. It was an application by Mr. Home Tooke for 
leave to file 8 criminal informatioli against the defendant for publishing a paragraph 
in the report of a committee of the House of ConimoiIs, ~mputicig treaEonable conduct 
to Mr, Tooke. The rule was refused, and Lord Kenyon, says “It is impossible for 
us to admit that the proceedirtg of either of the Houses is a libel ; and yet that i s  to be 
taken as the foundation of this application.” He afterwards adds, that “this is a 
proceeding by one branch of the Legislature, and therefore we cannot enquire into it.” 
But Lord Kenyon does not admit the orders of t h e  House of C o m m ~ t ~ s  to be con- 
clusive on all oc~aior is ;  for he says, “ I  do not say that cases may not E1741 be put 
in which we would not enquire whether or not the House of Commons were justified 
in any particular measure.” Mr. Justice Lawrence assimilated the case to  a publica- 
tion of what took place in & Court of Justice. He says, “This case has been chiefly 
argued on two grounds : first, it is said that &he report of the  House of Commons is 
itself unj~stifiable, iiiasmuch as i t  imputes a crime to the p~osecutor, and deprives 
him of his privileges. It is said that this report charges him with being guilty of 
high t ~ e a ~ o n ,  notwithatai~ding a verdict of the jury had ascertaiIie~ his innocence ; 
but that is not the fair import of the pa~agraph. I t  is impossible that a man may have 
views hostile to the Government and Coiistitution of the kingdom, without being 
guilty of high treason, especially of the particular treason imputed to the persons 
there mentioned. It does not therefore follow that this report charges those persons 
with the 8ame crime of which they had been before acquitted: but the chief ground 
taken by the prosecutor’s counsel is, that t h o u ~ h  the report of the C o m ~ o € i s  <tannot 
itself be considered aa a libel, the de€endant, not acting under the author~ty of the 
House, may be indicted for publiahing it, with a view to general circulation. It has 
been said, that the publication of the proceedings of Courts of Justice, when reflecting 
on the character of an individual, is a libel ; to support which position, the case of 
 at^^^ v. Ths ~~~ of ~ ~ ~ 6 ~ ~ ~ s ~ ~  (2 Mod. llS), has been cited,” upon which 
he merkes some observations. Then he goes on to state, “The praceedi~gs of Courts 
of Justice are daily published, some of which highly reflect on individuals; but 1 do 
not know that an i ~ ~ o r m a t i o n  was ever granted against the p~blishere of them. 
Many of these [175] proceediri~s contain 110 point of law, and are not ~ublished under 
the authority or the sanction of the Courts ; but they are printed for the information 
of the public. Not many years ago, an action was brought i n  the Court of Common 
Pleas by Mr. Currie against Walter (U), proprietor of the Times, for publishing a libel 
in the paper of the T i m s ;  which supposed libel consisted in merely stating a speech 
made by a coutisel in this Court, on a motion for leave to file a criminal itiformation 
against MF. Currie. Lord Chief Justica Eyre, who tried the cause, ruled that this 
was not libel, nor the subject of an action, it being a true account of what had 
passed in this Court j and in this opinion the Court of Common Pleas afterwards, 
on a motion for a new trial, all concurred, though some of the Judges doubted whether 
or riot the d e f ~ n d a ~ t  could avail himself of that defence on the general issue. He 
then adds, “Though the pubIication of such proceeding$ may be to the disadvantage 
of the particular individual concerned, yet. it is of vast importance to the public that 
the pro~eedixi~s of Courts of Justice shall be ut~iversaiiy known. The general 
advantage to the country in having these proceedings made public, more than counter- 
balanaes the inconven~ences to the private persous whose conduct may be the subject 
of such procee~ings. The same reasons also apply to the proceedings in Parliament : 
it is of advantage to the public, and even to the legislative bodies, that true accounts 
of their proceedings should be generally c i r c u l a t ~  ; and they wautrl be deprived of 
that  sdvantage if no person could publish their proceedi~i~s without being pu~ished 
as a libeller,” Though, therefore, the defendant was not authorized by the House of 
Commons to publish the report in question, 11761 yet, as he only published a true 
copy of it, Mr. Justice Lawrence stated that he was of opinion the rule ought to be 
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discharged. It is to be observed that the strict expression of Lord Kenyon cannot 
be doubted for a moment: for he only says that it is impossible to admit that the 
proceeding of either House of Parliament is R libel ; of which there is no doubt ; for 
the proceeding itself certainly is not a libel? And, with regard to Mr. Justice 
Lawrence’s opinion as to the publication of the proceedings in a Court of Justice, the 
generality of his expressions is commented on by other Judges in subsequent cases, 
and does appear to admit of some qualificatio~i. 

Then i t  is contended upon this case that, if the Judges thought the p ~ b ~ i c a t i ~ i i  
WM privileged, though unauthorized hy the House of Cornnio~~s, :i fortiori it would 
be SO if i t  was so authoriz~d, The case as far as it goes is certaii~ly in favour of the 
defendants. 

There the 
defendant published a speech which he had made in Parliamerit, reflecting on the 
character of an individual, Lord E l l e n ~ ~ o r o u ~ h  says, U €IOW can this be considered as a 
proceeding of the Commons House of Far~iament? A member of that House has 
spoken what he thought material, and what he was a t  liberty to speak in  his 
character as a member of that House. So far he was privileged: but he has not 
stopped there ; but unauthorized by the House, has choseri to publish an account of 
that speech, in what he has pleased to call a more corrected form ; and in that ptiblica- 
tion has thrown out reflections iiijurious to the character of an ittdividual.” The 
defendant was convicted, atid, upon art application, to the Court for a new trial, Lord 
~11eIiborough says, “If any doubt belonged to this question, I should [177] be most 
attxious to grant the rule to shew causc, i n  order to have the grounds of doubt more 
futly discussed and settled. But as I cannot firid any thing on which to found even a 
color for argument, except what arises from an extravagant cor~struction put on a 
particular expression of Lord Kenyon in the case of The Einq v. ~ r ~ g h ~  (8 T. R. 
293), it would be to excite doubts, and not to settle them, if we were to grant 
the rule. What Lord Keriyon there said was this,-“That it was impossible to admit 
that the proceediug of either of the Houses of Parliament was a libel ; and yet that 
was to be taker1 as the fouridatioIi of the applic~tion made in that case.” I will not 
here wait to consider whether that could be strictly called a proceeding in Parliament. 
What was printed for the use of the members was certainly a privileged publication ; 
but I am not prepared to sap that to circulate a copy of that which was published 
for the use of the members, if it contained matter of an injurious tendency to the 
character of an individual, was legitimate and could not be made the grourid of 
prosecution. I should hesitate to pronounce it a proceeding in ParliamerIt in the 
terms given to some of the Judges in that case. But it i s  not necessary to say 
whether that be so or not; because this does not range itself within the principle 
of that case. How can this be considered as a proceeding of the Commoris House 
of Parliament? A member of that House has spoken what he thought material, 
and what he was a t  liberty to speak in his character as a member of that House. 
So far he was privileged: but  he has not stopped there, but unauthorized by the 
House, has chosen to publish an account of that speech in what he has pleased to 
call a more corrected form ; and in that publicatjon has thrown out reflectioiis injurious 
to the [178] character of an individual. The only question is, whether the occasion 
of that publication rebuts the inference of malice arising from the matter of it. 
Has he a right to reiterate these reflections to the public ; arid to address them as an 
oratio ad populum in order to explain his conduct to his constituents ? There is rio case 
in practice, nor I believe any proposition laid down by the best text writers on the 
subject, that tends to such a conclusion. The case of Bex v. ~ ~ ~ q h ~  (8 1’. R. 293), 
indeed determined that a proceeding in Parliament could not be deemed libellons ; 
but that does not warrant a publication of i t  in every newspaper, as was held in 
Rex v. Lwd ~ b ~ ~ g ~ ~  (1 Esp. N. P. C. 226). As to Cuwy v. Walfer (1 Bos. 2k Pul. 525}, 
i t  is  not necessary for the present purpose to discuss that case : whenever i t  becomes 
neclessary, I shall say that the doctrine there laid down must be understood with very 
great limitations ; and shall never fully assent to the unqualified terms attributed in 
the report of that case to Eyre C.J.” In  &&e v. lring (1 Sautid. 120, 131 a.), the 
judgment of Lord Hale and of the other Judges was founded upon this point, viz. 
that i t  was the order and course of proceedjrigs in Parliament to print and deliver 
copies, of which the Court ought to take judicial notice. In order therefore to 
bring this oase within the rule in Lake v. King (1 Saund. 120, 131 a.) we ought to find 

After that comes the case of The K k g  v. Creevey (1 M. & S. 273). 
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that i t  is the order and course of proceedin~s in  Parliament that members should print 
their own epeeches ; and that this Court will take judicial notice of such a course 
of proceeding. The very statemerit of the proposition shews it to be utitenabie. 
It ie therefore neither within Lake v. Ki%g (1 Saund. 120, 131 a.}, nor Re;c v. 
~~~g~ (8 T. R. 293), giving to that case its full effect; and even if it were, 
perhaps the [I791 Court would lay down the doctrine with somewhat more limita- 
tion than is to be fourrd in that case.’’ Mr. Justice Bayley says, “If the case 
adrnittsd of any doubt I should be desirous of grantitig a rule. But the case 
is without d i ~ c u l t y .  A rnember of Parliament has undoubtedly the privilege for 
the urpose of p r ~ u c j [ i g  Parliamentary eRect to speak in  P a r l ~ a ~ e r i t  boldly and 

think it right, cast imputations in Parliament against the character of any individual ; 
and still he will be protected. But if he is to be a t  liberty to circulate those imputa- 
tions elsewhere, the evil would be very extensive. No member, therefore, is a t  liberty to 
do EO. In Ltrks v. Risg (1 Saund. 120, 131 8.) such was the impressior~ of the lawyers 
of that day. There the deferidant did not justify the printing and delivering the 
petition to divers subjects, &c. generally, but to divers subjects being members of the 
committee appointed by the Commons ; and such publicatioii was held justifiable, 
bemuse it was according to the order of proceedings of Parliament and their com- 
mittees. But it  i s  not contended to-day that it is according to the course and order 
of P ~ r ~ i a r n e n ~  for m e ~ ~ e r s  to communicate their speeches to the printers of news- 
papers, in order to give them to the world in a more corrected form. If any mis- 
repreeentation respectitig them should go forth, there is a course perfectly familiar to 
a11 members, by which such misrepresentations may he set right, viz. by complaining to 
the Houao of the misrepresentation, and having the author of i t  a t  the Bar to answer 
such complaint : therefore i t  is not ~ecessary for t h e  purpose of correcting the mis- 
representation that a member should be the publisher of his own speech. It has beeu 
argued that the [l80] proceedings of Courts of Justice are open to publication. 
Against that as an uriqua~ified proposition I enter my protest. Suppose an ~ i i ~ ~ c t m e ~ ~ t  
for blaephemy, or a trial where indeoent evidence was t ~ ~ e s s a r j l y   introduce^, would 
every one be a t  liberty to poison the minds of the public by circulating that which, 
for the purposes of justice, the  Court is bourid to hear? I should think not : and it is 
not true, therefore, that in  all instancss the proceedings in a Court of Justice may be 
p u b ~ j ~ h ~ , ”  As to the right of a member of Parliament 
to speak in P a r l i a ~ e n t  what is d e ~ a ~ a t o r y  to the character of atiother, that sitting 
in a Court of Justice we were not a t  liberty to inquire itito that;  because every 
member had Iiherty of speech in Parliament : but when he published his speech to the 
world, it then became the subject of commoii law jurisdiction ; and the circumstance 
of its being accurate, or intended to corroct a misrepresentation, would not the less 
make him amenable to the common law i n  respect of the pub~icatio~i.” 

Now these remarks in  Res v. Cremy  (1 M. & S. 273), very materially neutralize 
the opinjon~ of Lord Kenyon and Mr, Justice Lltwrenca in  Bex v. Fright (8 T. R. 293) ; 
but after aft none of the caaes, Bez v. Lord ~ b ~ s ~ d o n  (1 Esp. W. P. C. Z%S), Bm v. 
~~~9~~ (8 T, B. 293), and Rex v. Creeucry (1 M. & S. 273), were publications under the 
orders of the House, and do not affect tha question of privilege, and therefore I only 
consider them as declaring the opinion of Judges on publications to the public at large 
of what has occurred in Parliament. 

I would also take this opporturiity of referririg to the argument raised as to the 
p u ~ l i ~ a t i o n  of trials in Courts of Law, and which, it has often been stated, is justifi- 
able 1811 though they may contairi matter defamatory to t h e  character of individuals. 

Besides the opinions of Lord Ellen~orough, Mr. Justice Bayley, and Mr. Juetice le 
BIanc, a8 before expr8ssec1, I may refer to the case of Stile v. Nokes (7 East, 493), and 
Rtz v. 1Clm-y  curl^^^ (3 R, & Ald. 167), Le& v. ~~~~~ (4 B. W Ald. 605), and Ftilzt 
v. Pike (1 B. & C. 473), that it  must not be understood that on all occasions the 
p u b I i ~ t i o ~  of trials which contain matter defamatory of the character of iIidividuals 
can be justified. 

It is said that it is proper that the members of the House should have the right to 
send copies of all the Parliamentary papere to their constituents, to justify tbernaelves 
in  ease their coostituents shoiild find any fault with their conduct in Parbmont .  If 
the member whose conduct is blamed by hie constituents wishes to vindicate his 

clear P y what he thinks conducive to that end. He may even for that purpose, if he 

Xr. Justice le Blanc says : 

I am 6 y no means prepared to say that, as a general propositi~n, they may be j~istified. 
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conduct, he may send what Parliamentary papers he pleases, provided they do not 
contain any criminatory matter of individuals; but I think i t  can never be considered 
as justifiable to publish defamatory matter of other persons to justify his own conduct 
in Parliament. 

As to the general ~n f~rma t ion  to be given to the public of all that is going on in 
P~rliament,  I cantiot conceive upon what, ground that c m  be necessary. I do not 
consider as a matter of right that the public should know all that is going on in 
Parliament. But, as to the right of communicating the proceedings in Parliament to 
the public, if i t  be meant to com~unica te  any papers which contain matters defamatory 
as they think proper, [la21 that is a matter which, in my judgment, can only be doue 
by an Act of the Legislature. And I do not think that the co~municati i igdef&~atory 
papers to the public can be justified a9 a matter of necessity, or as reasonable to 
be done. 

A11 argument has been adduced in favour of the right to publish the proceeditigs 
in Parliament from the Act of 42 G. 3, c. 63, allowing the votes and proceedings in 
Parliament to be sent free of postage. It may be thought very right to allow those 
papers to be sent free of postage on general pririciples: but 110 argumeIit can be 
adduced from that, that the Act meant to sanction the publication of such papers as 
are defamatory. 

Then it is said, the pfaintiff is d e f a ~ e d  by these papers being delivered to the 
members, and therefore i t  is of little consequence whether the number of defamatory 
papers are extended. But thousands of copiea may be distributed under the order of 
the House ; and upon no principle of law can i t  be coIiterided that, because a man 
may be lawfully criminated amongst one class of Her Majesty’s subjects, that he 
may be so amongst all. 

Then i t  is said that, though the defaming a man’s character be an evil, yet i t  is an evil 
of small magnitude compared with the advantages that may result from the publication 
of defamatory papers. But it does not appear to me that, as a general propositiotl, 
benefit is to be expected to result from the publication of defamatory papers. The 
advantages are altogether undefined and uncertain, and cannot, as a matter of law, be 
set off against the positive injury arising to a mat1 from his character being defamed. 
But, if such a principle of law could be admitted, it  would be necessary to show [1$3J 
what was the advantage to be derived from such a publication. 

It is said that there is no instance of any action having ever been brought agaitist 
any person for publishing Parliamentary papere, the publication of which was sarictioued 
by the resolution of either House of Parliament, and that is a very strong reason why 
the action is not maintaiiiable. That is sometimes given as a reason why an action 
cannot be maintained j but all such cases depend upon their own particular circum- 
stances : when such cases arise ; the principles of law are examined, and, if they apply, 
the Courts decide an action to be maintainable, though none such has ever bee11 
brought before ; but here, the action taken by itself is confessedly maintainable, atid 
the question is about the justification. Now the same identical justification was 
never pleaded before that I know of: and the question therefore is, not whether the 
action itself ia maintainable, but whether there can be any objection to it, because the 
defence has never been set up. If the defence has never been pleaded before, atid 
never brought into discuseion on any other occasion except as far as I have before 
mentioned, there is no more reason to say that i t  is good, or that i t  is bad, till i t  has 
been investig~ted. 

But it is said, that the practice of publishing Parliamentary papers never has beon 
disputed, and that there has been a complete acquieacenoe in it amongst all classes of 
persons, and that there have been a great many occasions where discussio~~s have 
arisen in which circumstances relating to individuals have been laid before Parliament, 
arid that copies of those proceedings have beet1 distributed through the country; as, 
for inetance, in the iiivestigatioti of the South Sea scheme, E1841 the slave trade, the 
Municipal Corporation Act, and many others ; and yet nobody haa ever come forward 
to institute any proceedings upon them. Against those who furnished any CrirniIiatOry 
matter to be laid before the Home, or against airy one who published them for the 
use of the members, no proceeding can he instituted. But, as to those who distributed 
them ta the public, it may be remarked that persons whose conduct and charaoter 
mi h t  be impugned where abuses existed might feel that they deserved the i ~ p u ~ t i o n ,  
an$ that the charges against them were true, and therefore their taking any proceed- 
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ings would only be to make the matter worse: and, as to those who were unconscious 
of deserving the charges, they might think that i t  would not be advisable to enter 
into a contest with the House of Commons. 

The Bit1 of 
Rights (a) dedares that the freedom of speech and debates on proceedings in Parlia- 
ment ought not to be im~eached or qiiestjoiied in any Court or place out of Parliament. 
This does not, in my opinioi~, i n  the smallest degree infringe upon the Bill of Rights. 
I think this is not such a proceeding in P ~ r ~ i a m e r ~ t  as the BiN of Rights refers tn ; it 
i s  something out of Parliament. The privileges of Parliament appear to me to be 
c o ~ ~ n e d  to the walls of ParIiametit, for what is necess~ry for tbe trarisaction of the 
business there, to  protect individual members so a8 that they may always be able to 
attend their duties, and to punish persons who are guilty of contempts to  the House, 
or against the orders arid proceedings or other matters relating to the House, or to 
ind~vidua~ members iri discharge of their duties to the [I851 House, and to such other 
matters and things as are necessary to  carry on their Pariiamentary functions; arid 
to print docume€~ts for the use of the members. But a publication sent out to the 
world, though founded on and iu  purauance of an order of the House, in my opinion, 
becomes separated from the House ; i t  i s  no longer any matter of the House, but of 
the agents they employ to distribute the papers; those agents are not the HOUSB, 
but, iri my opinion, they are i?idividuals acting 01 their own resporis~bility as other 
publiahera of papere. 

I admit that, if my opinion be correct, the same question may be agitated in the 
Inferior Courts, such as the Quarter Sessions and County and Iforough Caurts; that, 
~owever,  results from the law : if the law be so, they have the right to enquire into it, 

I therefore, upon the whole of this case, again point out what Lord Ellerihorough 
very much relied upon in  his judgment in  de^^ v. Abbd 414 East, 158), when he 
said that “ i t  is made out that the power of the House of Commons to commit for 
c o n t e ~ p t  stands upon the ground of reason and riecessity indepeti~etkt of any positive 
authoritiefl on the subject: but i t  is also made out by the evidence of usage and 
practice, by legidative sanction and recognition, and by the judgments of the Courts 
of Law, in a long course of well-established precedents and authorities.” But, in the 
case now before the Court, I think that the power of the House of Commons to order 
the publieation of papers containing defamatory matter does not stand upon the 
ground of reason arid necessity, iijdependent of any positive a~ithorities on the subject. 
And I aleo think that it is not made out by the evidence of usage and practice, by 
legislative sanction and Cl861 recognition iu  the Courts of Law in a long course of 
well-e~tabl~sh0d precedents arid authorities. 

Upon the whole of the case, I think there ~houtd  be judgment for the pla~ntiff. 
Patteson J, This is an action for a libel contained it1 a reply of certain inspectors 

of prisons, appointed under the Act 5 & G U‘. 4, c. 38, to a report of the court of 
aldermen in  Loiidon, and published by the defendarits. The plea states that an 
original report of the inspectors was Iaid before the House of ~ o m m o i ~ s  under the 
provisions of that Act, that their reply to the court of aldermen was laid before the 
House, pursuant to an order of the House, and became part of the proceed in^ of the 
Houae, which, as a matter of fact, is admitted by the demurrer. The plea also sets 
out a resolution of the House of Commons of the 13th August 1835, that the Parliia- 
msntary papers and reports printed for the use of the House should be rendered 
acaeesible to the public by purch~se a t  the lowest price at which they could be 
furnished ; and that a sufficient number of extra copies should be printed for that  
pur oee. it also eats out the a p p o i t ~ t ~ e n t  of a committee on the subject, their resolution, 
and a further resolution and order of the House that the Parliamerita~y papers arid 
reporb printed by order of the House should be sold to the public a t  certain specified 
rates; and that Messrs. Hansard (the defendants), the printers of the House, be 
appointed to conduct the sale thereof. It also states orders of the House for printing 
the original report of the inspectors and their reply, The plea then alleges that the 
defendants printed and published the report and reply by authority of the House; 
and, i n  con-~l8~]-clusion~ it sets out a r e s o ~ u t i o ~  of the House of the 31st May 1837, 
by whioh it waa resolved, declared, and adjudged, that the pawer of publishing such 

It is mid to allow this to be decided coritrary to the Bill of Rights, 

(a) 1 W, & M, sesa. 2, 0, 2. 
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of its reporta, votes, and proceediii~s as i t  shall deem riecessary, or conducive to the 
public interests, is an essential incident to the constitutional functions of Parliament, 
more especially of the Commons' House of Parliament as the representative portion 
of it. The d e c l ~ r a t ~ o r ~  in this case is erititled on the 30th May 1837, the day before 
the last-mentioned resolation. This resolution must be treated as declaratory only 
of a supposed ancierit power of the House of Commoiis to publish, and that for two 
reasons. First, becauee, if i t  be treated as creating a new power or privilege, i t  would 
plainly be an alteration of the existing law, and an enactment of a new law by one 
branch of the Legislature only, which, i t  is admitted on all hands, cannot lawfully be 
dolie. Neither is the language of the resolution consistent with such a suppositioti ; 
for, if the power or privilege be essential now, it must always have been so, since the 
constitutional funetions of Parliament have always been the same. Secondly, if i t  be 
treated as a new power or privilege, i t  is not applicable to the libel for the publication 
of which this action is brought, nor to the action itself, both of which are prior to the 
pass in^ of the  solution. The resolution in its terms seems to imply the exercise of 
some discrimination in the House, in selecting portions of its proceedings for publication; 
for i t  is limited to such of its proceedings as it shall deem tiacessary or conducive to 
the public i n t e r e s ~  ; one would, therefore, have expected to see some ave~ment  in 
the plea that the publication in question had been so deemed by the House of 
~ o m m o n s ;  yet nothing of the kind is to be found. However, as the plea sets out a 
prior [I881 resolution of the House, that the Parliamentary papers and reports printed 
by order of the House should be sold to the public, I suppose it must be taken, upon 
this record, tbat the House of Commons deenis i t  necessary, or conducive to the public 
interests, to publish all the Parliamentary papers arid reports which i t  orders to be 
printed, without exercising any other discrimiriatiori, as to particular papers, than may 
be supposed to bavo been exercised when they were ordered to be printed. And the 
more so as there is an averment in the plea that the publication in question was by 
authority of the House, which is admitted by the demurrer. 

Three questions appear to arise on this record. 
Firet, whether ail action a t  law will lie in any cam for any act whatever admitted 

to have been done by the order and autbority of the House of Commons. 
Secondly, whether a resolutiori of the House of ~ O ~ ~ O I I S ,  declaring that it had 

power to do  the act complained of, precludes this Court from enquiring into the 
legality of that a&. 

Thirdly, if such resolution does not preclude this Court from enquiring, then 
whether the act complained of be legal or not. 

With respect to the first question, i t  has not been c~ntetided in a~gument  that 
either House of Parliament can authorize any person to commit with impunity a known 
and u~idoubted breach of the Iaw. Ex~ra~ragant  cases have been sometimes put, iflus- 
trating the impossibility of maint;eining such a proposition. It has been answered 
truly, that i t  is not decent or respectful to those high assemblies to suppose that such 
extravagant cases should arise. But less extravagant cases have arisen in which both 
Houses of Parliament have con-[l~9]-fessedl,~ exceeded their powers in  puri~shing 
persorrs for trespasses on the lands of members, arid other matters wholly without their 
jurisdiction, but which they have treated as questions of privilege. And, though no 
instance ha8 been oited of airy action having been ~ ~ o u g h t ,  but, on the contrary, the 
persons proceeded against have very commonly submitted to the illegal treatment 
they have met with, yet surely the maxim of law must apply, viz. tbat there i s  no 
wrong without a remedy ; and where can the remedy bo but by action in a Court of 
Law against those who have done the injury? If i t  be once conceded that either 
House of ParliameIit can make an  illegal order, it must necessarily follow that the 
party wronged may have redress agairist those who carry such illegal ordev into effect : 
arid bow can he have such redress but by action at law? Great ~ i ~ c u l t i e s  m y  
undoubtedly arise in distinguishing between acts done in the House, and out of the 
House under orders given in the House, and in deternoitling against whom such 
action would lie. It is clear that tio action can be maintained for anything said or 
done by a member of either House i n  the House : and the individual members eom- 
posing tba House of Commons, whether it be a Court of Record or not, may, like 
other rnembere of a Court of Eecord, be free from personal liability on account of the 
orders issued by them as auch members. Yet, if the orders themselves be iIlegal, and 
not merely emoneoua, upon no principle known to the laws of this country can those 
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who carry them into effect justify under them. A servant cannot shelter himself 
under the illegal orders of his master. Nor could an officer under the illegal orders 
of a magistrate, until the Legislature interposed and enabled him to do so. The mere 
circumstance, [190] therefore, that the act complained of was done under the order 
and authority of the House of Commori~, cannot of itself excuse that act, if it be in 
its nature illegal : and it is necessary, in anewer to an action for the com~is8 io~i  of 
suoh illegal act, to shew, not only the authority under which i t  was done, but the 
power and right of the House of Commons to give such authority, This point 
indeed was not pressed upon the argument of this case; but I have mentioned i t  
because it seems to me that i t  wili be very d i ~ ~ u l t  to maititait~ the a ~ r ~ a t i ~ e  of the 
aecond question, if this first point be given up, 

The second quostion i s ,  as I conceive, raised upon this record, by the declaratory 
resolution of the 31st of May 1837, set out a t  the conclusion of the plea. The other 
resolutions and orders set out i n  the plea are not declaratory of the power or privilege 
of the House, but directory only : and, as it has been shewn that i t  is possible that 
the House, however unintentionalIy, may make illegal orders, and that, if it should 
do so, those who carry them into effect may be proceeded against by action a t  law, it 
follows that the Court in which such action is brought must, upon demurrer, enquire 
into the legality of those directory orders, and catinot be precluded from doing so by 
the mere fact of those orders having been made. 

I€ this Court, then, be not precluded from entertaining the question as to the 
legality of the directory orders by the orders themselves, it is precluded, if at  all, by 
the resolution of the 31st of May 1837, and by nothing else. No other resolution 
of the House of ~ m m o n u  to a similar effect is 8et out in the plea, and we cannot 
look out of the record. It is certainly somewhat strange to 11911 urge that this 
Court, in which the present action wa.9 already pending, and which had already on its 
proceeding the declaration of the plaintiff, should be precluded from entering into the 
question by a resolution of the House of Commons passed between the declaration and 
the plea; but I pass on to consider the effect of the resolution as if i t  had been passed 
long before any action had been brought in  which a question could arise as to the 
existence of the power to which i t  relates. 

The proposition is certainly very startling, that any man, or  body of men, how- 
ever exalted, except the three branches of the Legislature concurring, should, by 
passing a resolution that they have the  power to do a n  act illegal in itself, be able to 
bind all persons whatsoever, and preclude them from enquiring into the existence of 
that power and the legality of that act. Yet this resolution goes to that extent ; for, 
unless i t  is taken to mean that the House of Commons has power to order the 
publiaatiot~ of that which it knows to be defamatory of the character of an indi~idual, 
and to protect those who carry that order into effect from all consequetices, it will not 
avail the defendants in this action, I take the resolution, therefore, to have that 
meaning, though the language of it does not necessarily so import. And I take i t  
also, in combination with the resolutions in  1835, to mean that the House of Commons 
deems it n e c ~ a a r y  or conducive to the public interests that all the Parliamentary 
papers which it orders to be printed should be sold, though the resolution of 1837 by 
itself would seem to imply directly the contrary, and that some discrimination as to 
publiehing should be exercised on the subject. Now, if the House of Commons, [I921 
by declaring that i t  has power to publish all the defamatory matter which i t  may have 
ordered to be printed in the course of its proceedings with impur~ity to its publisher, 
can prevent ali enquiry into the existence of that power, I see not why i t  may not, 
by declaring itself to have any other power in  any other matter, equally preclude 
ail enquiry in Courts of Law or elsewhere, as to the existence of such power. And 
what is this but absolute arbitrary dominioti over all persons, liable to on question or 
control? It is ueeless to say that tbe House cannot by any declaratory resolution 
give itself new powers and privileges; it certainly can, if it can preclude all persons 
from enquiring whether the powers and privileges, which i t  declares it possesses, 
exist, or not : for then how is i t  to be ascertained whether those powers and privileges 
be new or not 1 If the doctrine be true that the House, or rather the member8 oonsti- 
sting the  House, are the sole judges of the existence and extent of their powers and 
privileges, I cannot see what check or impediment exists to their assuming any new 
P W e F s  and privileges which they may think fit to declare. I am far from eupposing 
&at they will kmwingly do so; but I see nothing to prevent it. Some mode OF 
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ascertaining whether the powers and privileges so declared be new or not must surely 
be found; and, if i t  be conceded that the Courts of Law, when that question of 
necessity arises before them, may make the enquiry, then the doctrine that the 
resoIution of the 31st of May 1837 preciudes enquiry by this Court must fall to the 
ground. But it is argued that the point must be ascertained by reference to public 
opinion. I aannot find in the common law, or statute law, or i n  any books of authority 
whatever, any allusion to such reference : and indeed what triburial can [193] be con- 
caived more uncertain, fluctuating, arid unsatisfactory, than public opinion ? It is 0ven 
difficult to define what ia meant by the words “public opinion.” 

It is further argued that the Courts of Law are Iriferior Courts to the Court of 
Parliament and to the Court of the House of Commons, and cannot form any judg- 
ment as to the Acts and resolutions of their superiors. I admit fully that the Court 
of Parliament is superior to the Courts of Law ; and in that sense they are Inferior 
Courts : hut the House of Commons by itself i s  not the Court of Parlismertt. Further, 
I admit that the House of Commons, being one branch of the Legislature, to whicb 
Legislature belongs the making of jaws, is superior in dignity to  the Courts of Law, 
to whom i t  belongs to carry those laws into effect, and, in so doing, of necessity, to 
interpret and ascertain the meaning of those laws. I t  is super~or also in this, that i t  
is the grand inquest of the natioti, and may enquire into all alleged abuses and mis- 
conduct in any quarter, of course in the Courts of Law, or any of the members of 
them ; but i t  cannot, by iteelf, correct or punish any such abuses or misconduct ; i t  
can but accuse or institute proceedings against the supposed delinquents in some 
Court of Law, or coitjointly with the other branches of the Legislature may remedy 
the mischief by a new law. With respect to the interpretation arid declaration of 
what is the existing law, the House of Lords is doubtless a Superior Court to the 
Courts of Law. And those Courts are bound by a decision of the House of Lords 
expressed judicially upon a writ of error or appeal, i n  a regular action at  law or suit 
in equity ; but I deny that a mere resolution of the House of Lords, or even a decision 
of that House in ~a suit originally brought there (if any such thing [194] should occur, 
whicb i t  never will, though formerly attempted), would be binding upon the Courts 
of Law, even if it were accompanied by a resolution that they had power to e n t e r t ~ ~ ~  
origitia~ suits : much less can a resolution of the House of CommoIis, which is not a 
Court of Judicature for the decision of any questiott either of law or fact between 
litigant parties, except in regard to the election of its members, be binding upon the 
Courts of Law, And it  should be observed that, in making this resolution, the House 
of Commons was not acting as a Court either legislative, judicial, or inquisitorial, or 
of any other descriptio~~. It seems to me, therefore, that the superiority of the House 
of Commons has really nothirig to do with the question. 

But i t  is further said that the Courts of Law have no knowledge or means of 
knowledge as to the lex et consuetudo Parliamenti, and cannot therefore determine 
any question respectirtg it. And yet, a t  the same time, i t  i s  said that the lex et  con- 
suetudo Par~ament i  are part of the  law of the land. And this Court is, in this very 
case, actually called upon by the defendants to pronounce judgment in their favour, 
upon the very ground that their act is justified hy that very lex et consuetudo 
Parliamenti, of which the Court is said to be irivitic~bly i ~ n o r a t ~ t ,  and to be bound to 
take the law from a resolution of one branch of the Parliament alone. In other words, 
we are told that the judgment we are to pronounce is not to be the result of our own 
deliberate opinion on the matter before us, but that which is dictated to us  by a 
resolution of the House of Commoris, into the grourids and validity of which resolu- 
tion we have no means of enquiring, and are indeed forbidden by Parliamentary law 
to enquire a t  all. If I am to pronounce a 
judgment a t  all, in this or in any other ease, i t  must and shall be the judgment of 
my own mind, applying the law of the land as I understand i t  according to the best 
of my abilities, and with regard to the oath which I have taken to administer justice 
truly and impartially. 

But, after all, there is nothing so ~ y s t e ~ j o u s  in the law and custom of Pa r l i a~en t ,  
so far a t  least as the rest of the community not within its walls is concerned, that 
this Court may not acquire a knowledge of it in the same manner as of any other 
branch of the law. In the margin of the well known passage in Lord Coke’s Fourth 
 institute(^)^ it is said to be lex ab omnibus qusrenda multis ignorata, h. paucie 

I cannot agree [196] to that position. 

(a) 4 Inst. 15, in marg. Also in Co. Litt. 11 b. 
K. B, XLL-38 
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cognita. The same might with the same truth be said of any other part of the law. 
Lord Coke says, in the same place, that the High Court of Parliament suie propriis 
legibus ab conguetudinibus subsistit. This is perfectly correct also when applied to 
the internal regulation8 and proceeding6 of Parliament, or of either House ; but i t  
does not lollow that it is so when applied to  any power it may claim to exercise over 
the rest of the community, 

It is, indeed, quite true that the members of each House of Parliament are the 
sole Judges whether their privileges have been violated, and whether thereby any 
person has been guilty of a contempt of their authority ; and so they must necessarily 
adjudicate 0x1 the extent of their privileges. All the cases respectixrg commitment6 
by the House, mostly raised upon writs of habeas corpus, and collected in the argu- 
menta and judgments in  3 ~ r ~ e ~ €  v. Ab& (14 East, I}, esta~lish, at the most, [196] 
only these points, that the House of Commons has power to commit for contempt ; 
and that, when i t  has so committed any person, the Court oannot question the pro- 
priety of such commitment, or inquire whether the person committed had been guilty 
of a contempt of the House j in the same manner as this Court cannot entertain any 
such questiona, if the commitmetit be by any other Court having power to commit 
for contempt. In such instances, there is an adjudication of a Court of competent 
authority in the partioular case ; and the Court, which is desired to interfere, not 
being tr Court of Error or of Appeal, cannot entertain the question whether the 
authority has been properly exercised. In  order to make cases of commitment bear 
upon the present, some such case should be shewn in which the power of the House of 
Commons to commit for oontempt under any circumstances was denied, and in which 
this Court had refused to enter into the question of the existence of that power. 
But no such case can be found, because i t  has always been held that the House had 
such power, and the point attempted to be raised in the cases of commitmetit has 
been as to the due exercise of such power. The other caaes which have been cited 
in  argument relate generally to the privileges of individual members, not to the power 
of the House itself acting as a body ; and hence, as I cooc&ve, has arisen the distinc- 
tion between a question of privilege coming directly or incidentally before a Court of 
Law. It may be difficult to apply the dist~net~oii. Yet it is obvious that, upon an 
application for P writ of habeas corpus by a person committed by the House, the 
question of the power of the House to commit, or of the due exercise of that power, 
is the original and primary matter pro.S197]-pounded to the Court, and arises directly. 
Now, as soon as it appears that the House has committed the person for a cause 
within their jurisdiction, as for instance, for a contempt 80 adjudged to be by them, 
the matter has passed in rem. judicatam, and the Court, before which the party is 
brought by writ of habeas corpus, must rematid him. But if an actiori be brought 
in this Court for a matter over which the Court has ganeral jurisdiction, as, for 
instance, for a libel, or for an assault and impri~onmentJ and the plea first declares 
that the authority of the House of Commons or its powers are in any way conrtected 
with the case, the question may be said to arise incidentally ; the Court must give 
some judgment, must somehow dispose of the question. I do  not, however, lay any 
great etress on this distinction. It seems to me that, if the question arises in the 
progress of a cause, the Court must of riecessity adjudicate upon it, whether it can be 
said in strict propriety of language to arise directly or incideritaljy, 

I do not purpose to go through all the a ~ ~ t h ~ r i t i e s  upon this part of the subject 
which have been already examined by my Lord, hut to confine myself to a few of the 
leading cases ; before, however, I do so, I would observe that privilege and power appear 
to me to be very different things, as I shall have occasion to observe hereafter, and that 
the present question appears to me to relate to the powers of the House of Commotis 
and not to its privileges properly so called. 

The prinoipal ease is Thp’s  cuse (a), I cannot pretend, after all the observations 
which have been [l98] made upon that case by counsel and Judges, and by the report 
of the committee of the House of Commons on which the resolution of May 31st, 
1837, was founded, and to which we have been referred by the Attorney-General, to 
throw any new light upon the real grounds of the answer there first delivered by the 
Judges. With all deference for ancient authority, i t  appears to me to have been an 
evasive anewer, probably arieing from the  circumstai~ces of the times : but if that be 

(a] 31 & 32 H. 6, 1 Hats, Pr. 28, from 5 Rot, Pad, 239, S. C. 13 Rep, 63. 
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not so, the answer, being given in the House of ImdS, has respect to the s i t ua t io~  
both of those who proposed the question and those who gave the answer, and amounts 
ouly to thia, that they the Judges ought not to be called upon by the Lords in Parlia- 
ment to inform them as to the priviieges of Parliament, which they tnust themselves 
know ; but it is nothing like a d i ~ l a i m e r  of being able to decide any such ~ues t ion  if 
i t  should arise in their own Courts. And, as to that part of their answer in which 
they speak of Parliarnetit being able to make that law which was not law, it is plainly 
beside the question proposed ; for i t  must relate to the power of the three branches 
of the Legislature concurring, and not to any resolutions of any one of them 
separately, or even of any two of them; added to which, they do actually give their 
opinion as to what they would hold in their own courts, arid the Lords adopt and act 
up011 i t  (a). 

The passages in Lord Coke's Fourth Inetitute ( b )  rest upon l'horp's case (1 Hats. 
Pr. ZS), and if the foundation fails, the superstructure cannot statid, however cele- 
brated the architect may be. 

Expressions are certainly to be foutid in Bex v. Kc'r~gh~ (8 T. R. 293), f199f which 
appear to withdraw from the Courts of Law all power of noticing the publication of 
Par I iamen~ry  papers; but the expressiotis used by Lord Kenyon appear to me, I 
say i t  with hesitatiori, and pace tanti viri, to be quite ir~consisteIit; arid I am a t  a 
Ioss to know oil what groutid he really proceeded: whilst Mr. Justice Lawrence 
appears to have considered that the tnatber was not libellous, let i t  be published by 
whom i t  would ; arid i t  is to be observed that it did not appear that i t  was published 
by order of the House of Commons. Again, the authority of that case is greatly 
shaken by Rex v, Creevep (1 M. & S. 273) ; and, even if that was not so, i t  is to be 
~ecollected that the motion there was for a crimitial iti€ormatioii, which is a matter of 
discretion and not of right, artcl moreover that the doctrine as to the legality of 
publishing proceedings of Courts of Justice was then recently held without those 
qualifications and restrictions which, as I think, common sense, and the obvious good 
of the c o m ~ u n i t y  a t  large, have cornpel~e~ the Judges since that time to engraft 
.upon it. 

Qn the other hand, the cases of Dmne v. Kc'alsh (1 Bats. Prec. 41), Ryver v, C5syi~ 
.(1 Hats. Pr. 421, and Genyon v. Evdyn (0. Bridgman's Judgments, 324), shew that the 
Courts of Law have taken cognisarice of such questions, and have decided contrary to 
the known claims of the House for its members: arid whether i t  be true or not that 
Sir Orlarido Bridgman made a gratuitous and untiecessary display in the latter case, 
this is certain, that his learned and labourod judgment must have excited, and did 
excite, groat attention, and yet the decision was acquiesced in. I t  is true that W B  
have no evidence ot the direct interference of the House in that [ZOO] case ; neither 
could they cor~stitutiortally ititerfere as a body, iriasmuch as no act of theirs, 8s a 
body, was brought into question ; but no one doubts that the claim of the member 
was in reality the claim of the House. To that case may be added F2zhurris's cuse 
(8 How. St. Tr. 223), and that of The Duchess of Somerset v. The Earl of &Iamhester 
,{Prynne's Reg. part 4, 1214), and the memorable cases of Ashby v. White (2 Ld. Ray, 
938), and Reginn v. Paty (2 Ld. Ray. 1105), and K ~ ~ l l y s i s  case (12 How. St. Tr. 1167). 
I do riot mention these last cases as showing that the jurisdiction of the Courts of 
Law, in matters said to concern the priviieges of Parliament, has been conceded by the 
House of CommonRI but as showing that i t  has not been ~ec ided  that such jurisdic- 
tion in  no case exists: and in AJby v. il.Yhite (2 Ld. Ray. 938), there was strong 
ground for maintaining that tbe House of Commons had exclusive jurisdiction over 
the subject as a Court of Judicature, though I think not sutEcient ground; whereas, 
on the present questiot~ there i s  no possible ground for so saying. 1 agree that the 
case of &ex v. WiZlkms (13 Bow. St. Tr. 1369), is iiot to be relied on. The political 
character of it, the violence of the times, and the just dread of arbitrary power in 
the Crown, which occasioried the allusion to i t  in the Bill of Rights, deprive it of 
authority as a solemn judgment of the Court. Yet i t  is plain that the Speaker of the 
House of Commons could not be justified, even under the law of privilege as declared 
by the resolution of the 31st of May 1837, in publishing Danger~e~d's Narrative, 
.which was no part of the proceedings of t h s  House : and the bare authority of the 

(a) See p. 117, ante, note (6). 
(6) 4 Inst. 15. See also 4 Inst. 49, 50. 
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House could alone be set up as his juati~cation, which I have already shewn to be 
insufficient for that purpose. [ZOl] Another ground may be taken to shew that Em 
v. WiZZiams (13 How. St. Tr. 1369), was not a right decision, that the thing done by 
him, viz, the order to publish, may be said to have been done in the House, and so 
not to be cognizable by the Courts of Law. Yet the mati himself, for whose benefit 
the publication took place, ~ar i~er f ie Id ,  was c o m ~ i t t e d  attd p u ~ i s h e ~  for publisbin~ 
the very aame thing out of the House. That which was reprobated in Walliams’s case 
(13 How. St. Tr. 1369) was the prosecution, by the officer of the Crown, of the 
Speaker of the House for an act done by him as such Speaker. The legality of such 
an act, as regarded private individuals, was in no way brought uader review. Aiid 
the Eill of Rights (6) plainly points a t  prosecutions for proceedings in Parliament only. 

I do not particularly advert to the other cases cited from Hatsell and other books ; 
for they really do not appear to me to bear materially upon this  part of the case, or 
indeed upon any of the questions raised upon this record. The supposed mischief o l  
an appeal to the House of Lords cannot surely prevent this Court from adjudicating 
on the question. Indeed the Attorney-General asks us to pronounce judgment for 
the defendants, because the House of Commons have resolved that we are bound to 
do so : yet upon that judgment a writ of error will lie just as much as if we give judg- 
ment for the plaintiff. To avoid such incouvenience, if i t  be important to do so, some 
legal mode should have been found of making it unriecessary for us to give any judg- 
ment a t  ail : but no such mode can be found, The analogy attempted to be established, 
upon the argument, from decisions of Courts of exclusive 12021 jurisdictioti, appears 
to me uot to hold good. The instances adduced are in respect of matters admitted 00 
be within the exclusive jurisdiction of such Courts, whether ecclesiastical, or Courts 
of Admiralty, or foreign Courts, and in which they have in  the particular case come to 
a decision, and so the matter has passed in  rem judicatam ; but notie have been or 
can be cited where a decision of any of those Courts, that a particular matter is 
within its exclusive jurisdiction, has been allowed to be binding upon other Courts 
as to that position, and to oust them of their right of jut~is~ictiori : i t  may be that iri 
same cases there is concurrent jurisdiction: and, as I have before observed, the 
reeolutioti of May 1837 cannot be considered to have been passed by the House of 
Commons as a Court :either .legislative, judicial, or inquisitorial, or of any other 
deaoription. Cases were cited by the Attorney-General, where the Court of Exchequer 
had taken from the other Courts of Law proceed~tigs per~diiig before them ; but. they 
were cases of revenue belonging by the King’s prerogative peculiarly to that Court, 
and in which that Court had confessedly exclusive jurisdictiott. 

Some cases were also cited where the House of Lords had compelled parties to 
relinquish proceeding8 in the Courts of Law in respect of matters occurring in thab 
House, as to which i t  is conceded that the Courts of Law cannot have cognizance. 

It is further argued that, if this Court can entertain this question, so can the most 
Inferior Court of Record in the kingdom, where the matter arises within its jurisdic- 
tion. I admit it to be so; but I can see no reason why the mere resolution of the 
House should preclude an Inferior Court from the enquiry, any more [203’j than this 
Court : nor can I see anything dero~atory to the dignity of the House in such ioquiry. 

Upon the whole the true doctrine appears to me to be this : that every Court in  
which an action is brought upon a subject-matter generally and prim& facie within ita 
jurisdictioii, and in  which, by the course of the proceedings in  that action, the powers 
and privileges and jurisdiction of another Court come into question, must of neeessit~ 
determine as to the extent of those powers, privileges, and jurisdiction : that the 
decisions of that Court, whose powers, privileges, and jurisdiction are so brought 
into question, as to their extent, are authorities, and, if I may so say, evidences in 
law upon the subject, but not conclusive. In the present case, therefore, both upon 
p r i n ~ ~ p ~ a  aod authority, I conceive that this Court ie not precluded by the resolutioIi 
of the House of Commoris of May 1837 from inquiring irito the legality of the act 
complained of, although we are bound to treat that resolution with all possible respect> 
and not by any means to come to  a decision contrary to that reso~ution UIileSS we 
find ourselves compelled to do so by the law of the land, gathered from the principles 
of the c o ~ m o n  law, SO far as they are a~plicable to the case, and from the authoritF 

(a) Stat. I W. & M. sess. 2, e. 2, S. I, 
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of decided mea ,  and the jud~men t s  of our predecess~rs, if any be found which bear 
upon the question. 

I come then to the third question : whether the act complained of be legal or not. 
I do not conceal from myself that, in considering this point, the resolution of the 
House of Commons of 31st May 1837 is directly called in question ; but, for the 
reaaons I have already given, I am of opinion that this Court is, not [204] only 
competent, hut hound, to consider the validity of that resolution, paying all possible 
respect, and giving all due weight, to the authority from which i t  emanates. 

The privilege, or rather power (for that is the word used), which that resolution 
declares to be an essential incident to the const~tutio~ial functions of Parliament, is 
attempted to he supported, first, by shewing that i t  has been long exercised and 
acquieaced iii ; secondly, that i t  is absolutely necessary to the legislative and inquisi- 
torial functions of the House. 

I am far from saying that, in order to 
support any privilege or prac~jce of Par~iament, or of either House, i t  is necessar~ to 
shew that such privilege or practice has existed from time of legal memory. That 
point was disposed of by Lord ~l~etiborough, in the course of the argument it1 ~ ~ ~ ~ e t t  
v. d b b o ~ ( u ~ .  Long usage, commencing since the two Houses sat separately (if indeed 
they ever sat together, as to which I do not stop to inquire, nor when they separated, 
as being wholly immaterial to this question), may he abundantly sufficient to establish 
the legality of such privilege or practice. 

Now, with respect to the exercise of the power in question, I conceive that such 
exercise is matter of history, and therefore that the observation of Mr. Attorney- 
General, that he ought not to be called upoti in arguing a demurrer to prove matter 
of fact, is not well founded. If, indeed, the plea had stated that the Commons’ House 
of Parliament had been used to exercise this power, the demurrer would have admitted 
the exercise, but no such averment appears upon the face of the plea; and the 
historical fact of the exercise f205J of the power is introduced by the defendants’ 
counsel himsdf, iu order to argue thence that the power must be legal. The onus 
of shewing that i t  is so lies upon the d e f e ~ i d a ~ i t s ~  for i t  is certairi~y prim& facie 
contrary to the c o ~ m o t i  law. It is very remarkable that no mention is made of this 
alleged power of the House of Commons in any book of authority, or by any text 
writer. It is no where enumerated among the privileges or powers of the House. 
After the utmost research by the learned counsel who so ably argued this case, he 
has not furnished us with a sitigle passage from any author, nor have I found any, 
in which even a hint is throwri out that the House of Commons has power to order 
defamatory matter appearing upon its proceedings to be published, aud to protect the 
publisher from the consequences which generally attach upon the publicatioti of such 
matter. Surely if such a power had really existed, some notice of it would have been 
taken by Hatsell or Blackstone, or some other writer, in commenting upon Parlia- 
mentary privilege : and the absence of all such notice, is to me B strong circumstance 
to shew that i t  really never existed. The first instance of the House printing any- 
thing appears to have been in the year 1641. It is indeed argued by Mr. Attorney- 
General that, a I thou~h  the votes and proceedings of the  House do not appear to have 
printed and published before that time, yet that doubtless some other mode of publi- 
cation, either at the Sheriffs’ Courts or some other occasions of public meeting, must 
have been adopted. As to which argument, I must say that i t  appears to me to be 
a purely gratuitous assertion without the semblance of probability. Acts of Parlia- 
ment, that is, new laws, appear to have been so promulgated ; but there is [ZOS] not 
a trace to be found, that I am aware of, of the votes and proceedings of either House 
separately having been so dealt with. 

The exercise of this power cannot therefore be said to have eommericed earlier 
than 1641, a most suspicious time in the history of this country for the acquisition 
of a new power by the House of Commons. From 1641 to 1680 i t  appears that 
specific votes and proceedings only were printed from time to time by spacial resolu- 
tions. The papers first printed appear to relate entirely to the contest between the 
King and the House, and were, no doubt, interided for general circulation ; brit surely 
i t  is ~mpossible to contend that a practice arising out of the u n f o r ~ u t ~ ~ t e  and violent 
state of the times can be supported, unless other reasons a p p l i ~ b l e  to quiet and 

First, as to exercise and acquiescence. 

(U} 24 East, 1. See the judgment of Lord Ellenborough~ p. 139. 
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ordinary times can be ass igne~ for ita continuance. In 1680 the first general order 
for printing the votes and proceedings of the House is made, and, with the exception 
of a short time during the year 1702(a), has been continued to the present time. 
The votes and proceedings so printed appear also to have been sold during that time, 
whether as a perqujsite of the officers or not is perhaps not very material ; and 110 
question has arisen respecting the legality of the practice. The votee and ~roceedings 
so printed appear to have been recognized by the House of Lords as authentic docu- 
menta; upon which however I do not see that much stress can be laid, inasmuch as 
the fact of their being printed under the order of the House of Commons must of 
necessity authenticate them, whether i t  were legal so to print them or not. These 
votee and proceedings are quite distinct [ZO’i”J from reports and ~iscellaneous papers 
printed for the House, and do not seem to have contairied at any time matters 
defamatory to private individuals : and therefore the absence of any attempt to 
question their legality can hardly be treated as any acquiescence. No one was 
aggrieved. 

With respect to reports and miscellaneous papers printed for the use of the House, 
i t  appeare that no general order for their publicatiori and sale was made until the 
resolution of 1835, set out in the plea in  this action. Many resolutions were passed 
from time to time as to the print~rig and publishing specific papers; and many of 
thpse papers were of such a nature that private individuals may have felt t h e ~ s e l ~ e s  
aggrieved, and may have found in them matters defamatory to thernselves, for 
which actions a t  law might plainly have been maintained] if published under 0rdiniLr.y 
circumstarices unconnected with the House; and it is, as I apprehend, upon the 
absence of any trace of such actioris with respect to such papers that the argumet~t 
with regard to acquiescence mainly rests. The argume~it is uri~oubtedly entitled to 
conside~tion : it has been frequently used in other cases, arid much weight has been 
given to i t  by great authorities, particularly by Mr. Justice Buller i n  the case of 
Le Cam v. #de% (2 Doug. 594. See p. 602):  but it is obvious that the weight of it 
much depends upon the nature of the injury sustajned, the relative power of the 
person inflicting it, and the person sustaining it, and the greater or less difficulties 
with which t h e  remedy is surrounded. If these points be attended to, it is hardly 
possible to imagine a case less likely to be brought forward than that of a man who 
found that he [ZOS] was defamed in a paper pub~ished by the order of the House of 
Commons as part of their proceedings : not to mention that in vary many instances, 
especially if duo discrimination was exercised, as I cannot help thinking was formerly 
the case, the defamatory matter was strictly true, and therefore an action would be 
ueeleae, and criminal proceedings equally so, as regarded any remuneration to the 
party co~plaining. The fear of conteiiding with so powerful a body must operate 
very strongly in deterring persons from bringing actions, and may well account for 
the attempt never having been made. I n  the case of Lake v. Kiq (1 Saund. 131), 
indeed, the attempt was made to render a petitioner to the House of Commons liable 
in damages to a person who was defamed in his petition which he had printed for 
c~rcui&tion amongst the members of the House, The action was held not to lie, the 
distribution of the publication having been confined to  the members of the House. 
The exe~cise of the power by the House, until 1835, appears to have been by special 
order, directing sometimes that papers be printed for the use of the House, sometimes 
that they be printed ~ g e n e r a l I ~ ~ ,  somet~mes that they be also ~ublished; and they 
appear to have been sold by officers of the House as a perquisite, until in 1835 t h e  
resolution set out in the plea was come to, that they should be sold by the defendants 
to the public in general, the object being, so far as it can be collected from the resolu- 
tion, to defray the expences of printing that which was requisite for the use of the 
members, not to give any important or necessary informatio1~ to the constituents of 
the different members of the House. 

[a@)] It is said that the House of Lords has constantly ordered the printing and 
publishing of papers and proceedings, and that no instance occurs of any action 
having been b r o u ~ h t  against the publisher. The same observations apply to such 
practice in that House as have already been urged with respect to the House of 
Commons, except as relating to trials in the House of Lords. They are proceedings 
in an open Court of Justice, and may properly be considered under the second ground 
on which this power is stipposed to exist, namely, the necessity for it. 

(a) See Report from the Select Committee, &c., p. 2, s. 12. 
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Beyond all dispute i t  is necessary that the proceedings of each House of Parlia- 
ment should be entirely free and unshackled ; that whatever is done or said in either 
House should not be liable to examination elsewhere ; therefore no order of either 
House can iteelf be treated as a libel, as the Attorney-General supposed i t  might if 
this action would lie. 

The power claimed is said to be necessary to the due performance both of the 
l e ~ s ~ a t i v e  and inquis i tor i~~ functions of the House, I n  all the cases and authorities, 
from the e a ~ ~ i e s t  times  hither^, the powers which have been claimed by the House 
of Commons for itself and its members, in relation to the rest of the commuIiity, have 
been either aome privilege properly so called, i.e., an exemption from some duty, burden, 
attendance, or liability to which others are subject, or the power of sending for and 
examining all persona and things, and the punishing all contempts committed against 
their authority. Both of these powers proceed on the same ground, viz. the necessity 
that the House of Commons and the member6 thereof should i n  no way be obstructed 
in the performance of their high and import-[210]-ant duties, and that, if the Houae 
be so obstrueted, either collectively, or in the persons of the individual members, the 
remedy should be in its OWII hands, and immediate, without tbe delay of resorting to 
the ordinary tribunals of the country. Hence liberty of speech within the walls of 
the House, freedom from arrest, and from some other restraitits and duties during 
the sitting of Pa r l i a~en t ,  and for a reasonable time before and after its sitting (with 
the exception of treason, felouy, and breach of the peace), which, although the privi- 
leges, properly so styled, of the individual members, are yet the privileges of the 
House. Hence the power of c o ~ m i t t i ~ ~ ~  for coIItem~t those who obstruc~ their pro- 
ceedings, either directly, by attacks upon the body or any of its members, or indirectly, 
by vilifying or otherwise opposing its lawful authority. Cases have frequently arisen 
i n  which the extent and exercise of these privileges and powers have come in question : 
and I believe that all such cases will be found to range theniselves under one of the 
two heads I have mentioned. But this is, I believe, the first time in which a question 
has arisen aa the power of the House to authorize art act prejudicial to an individual 
who has neither directly or indirectly obstructed the proceedings of the House, and is 
in no way amenable to its authority. The decision of Lake v. King (1 Sitund. 131), 
which I mentioned before, proceeded on similar grounds of necessity. 

Every facility ought undoubte(~1y to  be given to all persons applying to either 
House of Parliament or to any Court of Justice for the redress of any alleged 
grievance ; and it would be most inco~~verijent to hold such persons liable to actions 
for anything contained in such [Zll] applications, as libel ; but, when those who are 
applied to circulate generally by sale such def~matory matters, the case assumes a 
very different character. In the case of F a ~ r ~ ~  v. ives (5 B. & AId. 642), a petition 
addressed by the creditor of an officer in the Army to Lord Palmerston the Secretary 
a t  War was held not to be actionable, although containing defamatory matter ; but 
can i t  be doubted that if Lord Palmerston had ordered i t  to be published, the publisher 
would have been liable to an action; or can it be contended that the Secretary of 
State, to whom the report and reply on which this action is brought were, by Act of 
Parliament, directed to be sent, to be by him laid before the Parliament, would have 
been justified in publishing them 7 and, if not, why should the House of Commons be 
at liberty to do rot I n  the same manner the protection of all confidential communica- 
tions extends no further than the necessity of each particular case requires. 

It is said that, if papers, however defamatory, must needs be printed for the use 
of the members, as it is plain they must, and the point is not disputed, their further 
c i rcu~at~on csnnot be avoided, for what is to be done with the copies upon a dissolu- 
tion of Parliament, or upon the death or retirement of a member? The answer is 
obvious,-the copy of such defamatory matter ought to be destroyed, as it can no 
longer be used for the purpose for which i t  was intended :-at all events it must not 
be communicated to others, But it is said that the constitueiits have a right to watoh 
over the conduct of their representatives, and therefore to know what passes in the 
House. The House itself is of a different opinion ; for i t  is only by sufferance that 
any [212] one is allowed to be present at ita debates ; i t  is only by sufferarice that the 
debates are allowed to be published ; and i t  is only by the special permission of the 
House that its votes, and proceedings, and papers are communicated to the public, 
and that in the manner in which they think fit to order. If the constituents had a 
right to know all that passes, or if the House of Commons were an open Court, then 

No such consequence will follow. 
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indeed there might be some colour for saying that i t  was necessary to  publisb all its 
proceedi~s .  It is upon the ground that ~ u r t s  of Justice are open to the public, 
that what passes there is public a t  the time, and that it is important that all persons 
shoutd be able to scrutinize what is there done, that the pub~icatior~ of every thing 
which there passes has been thought to be lawful. I for one do not go that length, 
but think, with some Judges of great name who have gone before me, that the 
doctrine is to be taken with much limitation ; but 1 feel sure that i t  cannot apply to 
a Court which is not open, whose proceedings in  contemplation of law are secret a t  
the time they take place, and to whom ex parte statements, often grossly defamatory, 
are made without the defamed person having any opportunjty of being heard, and 
indeed often without the possibiI~ty of any i n q u i r ~  being instituted; and i t  is not 
impossible, if euch indiscriminate publication and sale be continued by the House of 
Common+ that petitions containing the grossest libels against the moet inIiocent 
individuals may be purposely and maliciously presented to that honourable House, by 
persona who seek to publish and sell them with impunity, and to make the House 
most unconsciously the i I i s t ru~en t  of cireul~ting their slander. It is the nature of 
the proceedings themselves which justifies, if [213] at  all, the publication of what 
passes in Court of Justice ; and any person may therefore publish them : but the 
proceedings of the House of Go~moris  cannot be publjshed without the at~thority of 
the House j the right to punish does riot result from the nature of the thing published, 
but from the leave obtained from the  House j and this aiorle shews that i t  cannot be 
matter of necessity for the information of the constituents. I do not say that it may 
not be conducive to the public interests to inform the world a t  large of much that 
passes in the House; but I do say that it cannot be cotIducive to the public interests 
to ciraulata private slander ; and that, in the exercise of a due d~scriminatioi~ as to 
what part of its proceedings shall be published, the  House of Commons is bound to 
take wre €hat such private slander be not circulated by its authority. 

But i t  is said to be necessary in  order to obtain the requisite iuformation for the 
members in any legislative or i€iquisitoriaI measure. This ground is still less tanable : 
the House is armed with ample powers to send for all persons who can give them 
information either before a committee, or a t  t h e  Bar of the House. I t  can never be 
necessary to sell icidiscrimin&tely to every body, in order to take the chance of some 
person vo~uriteeririg itiformatiot1 to the House, Will i t  be said that any one ever did 
volunteer iuformation in consequence of such publications by the House, or that the 
House ever waited and paused in its deliberatioIis or its votes, in order to see whether 
any one would so voluiiteer? It is not pretended that such has been the fact. 
Whether any individual member might or might not be justified in commur~icating to 
some persons out of the House defamato~y matter printed for the use of the [$!I41 House, 
I cannot pretend to say. Probably, upon any such question arising, the decision will 
fie with a jury j but I would by no means bind myself to any opinion on that subject : 
this is the case of an open sale to all who choose to buy, not justified by any peculiar 
circumstances attending this case above others. 

Where then is the riecessity for this power? Privilege, that is, immunjties and 
safegu~rds, are necessary for the protection of the House of Commons, in the exereise 
of its high functions. All the subjeats of this realm have derived, are deriving, arid I 
trust and believe will continue to derive, the greatest her~efits from the exercise of 
those functions. All persons ought to be very tender in preserving to the House all 
privileges which may be ttecessary for their axercise, and to place the most implicit 
~onfidence in their represe~~atives as to the due exercise of those privileges. But 
power, and especially the power of invading the rights of others, is a very different 
thing : i t  is to be regarded, not with tenderness~ but with jealousy ; and, unless the 
legality of i t  he most clearly e s ~ b l ~ s h e d ,  those who act under i t  must be ~ t i swerab l~  
for the consequences. The onus of shewing the existence and legality of the power 
now claimed lies upon the defendants : i t  appears to me, after a full and anxious con- 
sideration of the reasons and authorities adduced hy the Attorney-General in his 
learned argument, and after much reflection upon the subject, that they have entirely 
failed b do so: and I am therefore of opinjon that the p1aint.i~ is entitled to our 
judgment in his favour, 

Coleridge J. I concur with the rest of the Court in thinking that this plea discloses 
no sufficient answer [Zlpil to the declaration; and, if my brother Patteson, after the 
full and satisfactory discussion which the question bad then received, felt reluctant to  
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state his reamis a t  length, it may well be seen how much more ground there is now 
for me to desire that I might be allowed simply to express my coticurreIice. But the 
unusual importance of the principles involved in  the decision, and the profound 
respect due to those whose privileges are said to be a t  stake in the cause, seem to 
require that I: also should state the reasoning by which I have arrived a t  this coilclusion ; 
and I have the conaolation a t  least to feel certain that I cannot weaken the just effect 
upon this audience of what has already been stated. I shall not, however, think it 
riecessary to notice all the poitlts which have been made, or to comment on more than 
a few of the authorities cited in the argument. It would, indeed, be impossible to do 
this within any now reasonable bounds ; and, in  my opinion, the question on which 
the cause must turn are so elementary, whatever di%cuity there may be in  them, that 
they must after all he decided chiefly upon principle, 

Two great questions have been discussed upon the argument ; and I shall consider 
the plea a8 snfficiently raising them in substance, although I cannot say that they are 
raised so simply and unambiguoualy as I should have expected, as well from the great 
learning and ability and industry employed in framing it, as from the dignity of that 
high body on behalf of which we are informed that it has been pleaded. The first, 
and i ~ ~ e a s u r a b l y  the more important, of these is, whether i t  be competent to the 
Court, after the disciosure by the plea that the House of Commons has declared itself 
to have the power of publishing any report, vote, [216] or proceediiig, the publication 
whereof i t  deems riecessary or conducive to the public interests, to inquire whether 
by law the House has such power, Although not in form a plea to the jurisdiction, 
and wanting one essential incident to such a plea, if we answer this question in the 
a ~ r m a t i ~ e  i t  would in effect lead to much the same coI~sequences. We should not 
indeed dismiss the plaintiff from our Court to another tribunal competent to give him 
relief, for none such is alleged to exist; but we shouid give judgment against him 
ministerially rather than judicially, on the ground that the act complainecl of waB 
done in the exercise of a power, as to which the whole j~~risdictioIi, both to declare i t s  
existence and to decide on the propriety of its exercise in the itidivictual case, was 
beyond our competence, and exclusively i n  the body by whom the very act was done. 
According to this argument, the plea in  form leaves a matter for our decision, but in 
substance prescribes conciusively the judgment to be pronounced. I t  must be 
admitted that this is a very startling conclusion : aud certainly it must uot be con- 
founded with cases to which it has been likened, where, the question in  a cause turning 
upon foreign law or any of those branches of our own law administered in Courts of 
peculiar jurisdjction, we decide it, not according to the common law, but according 
to what we suppose would have been the decision in the foreign or the peculiar Court. 
We are undoubt%dly bound ao to do; in one sense we have no discretion to do other- 
wise; that is, we cannot be influenced by any consideration, whether that decision 
would be satisfactory to our own minds as English or common lawyers ; but still we 
exercise a judicial discretion, the same in kind, as in [217] deciding on a question of 
the commori or statute law ; for we inquire, by such lights as we can procure, what 
that law, foreign or peculiar, may be; and, when we have ascert%ined it, we apply 
the facts to  it, and decide accordingly. Neither, again, is this to be confounded with 
cases in which, after an adjudicatior~ by a foreign or peculiar Court upon the same 
facts between the same parties, otie shall bring the other before us in the wa of 
original suit j there indeed, and upon a distinct principle, if the fact of such adju B ica- 
tion ha properly pleaded and proved, or admitted, the further agitation of the question 
will not he permitted : we do not profess to decide upon the merits of the case : the  
existence of the former judgment in frill force is, by our own law itsetf, a legal bar t o  
the second recovery or a new agitatio~i of the matter. We are now, however, called 
upon to abstain from all inquiry, in a case in  which the existence of the law is not 
substantively alleged in the plea (for as the House, it is admitted, cannot make t h e  
law, the resolution declaring it is only evidence of its existence, and not an allegation 
of it), where it does not appear that the particular facts have ever been adjudicated 
on, and where the particular order, under which the act complained of was done, is 
not distinctly brought within the law as said to have been declared. 

It is said 
the Commons have declared that they have this privilege, and the act has been done 
in the exercise of the privilege, but a Court of Law can neither inquire whether 
they have the privilege, nor whether the case falls within it, because the House of 

All this, however, has been maintai~ied upon the footing of privifege, 

K. B. XLI.-38* 
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Commona alone is to judge of its own privileges : the Court, therefore, to use the words 
of the [ZLB? Attorney-General, has “nothing to do but to give judgment for the 
defendants.’ 

Now it will be observed that one and the same reason in terms is here assigned 
for two widely differing conclusions ; and it may therefore well be that the proposition 
may have two different senses, and be true in one though false in the other. p(io one 
in the least degree acquainted with the Constitution of the country will doubt that 
in one sense the House is alone to judge of its own privileges, that in the ease of 
a recognised privilege the House alone can judge whether it has been infringed, and 
bow the breach is to be punished. This conceasio~r, however, will not satisfy the 
advoaates of privilege, nor the exigencies of the defendant’s case. The Attorrrey- 
General contends that the House is alone a d  exclusively judge of its own privileges, 
in the sense that i t  alone is competent to declare their number and extent, arid that 
whatever the House shall resolve to be a privilege is by such resolution conolusively 
demonstrated to have been so i~ I~emor ia I ly .  

And, first, 
i t  is not immaterial to observe that privileges,,though various in  their kinds and effects, 
are all utiders~oo(~ to be compreheiided within the propositiori ; and I at once admit 
that no di8ti~iction c&n be made; for all privileges must be ~ ~ l t i m a t e ~ y  referred to 
the same source, the effective discharge of those duties which hy the Coiis~itution are 
cast upon the House of Commons. At the same time i t  is obvious that, in  effect and 
in feding, those privileges which become peraonal ~mmuirities to individual members, 
and those which are public and can be exer-[219]-cised otrly by the whole body in 
discharge of some public duty, are very different ; arid, when we are consi(~ering on 
principle the reasonableness of the proposition coriterided for, i t  must not be laid out 
of sight that the same rule is to be extended to that which the pride, the pamions, 
and the self-interest of members may ~a tu ra l ly  be temp~ed to extend, and to that which 
the whole body, for the efficient discharge of its great public duties, may have thought 
i t  requ~site to demand of the Constitut~on‘ That this is not an idle appreheris~oti the 
cases cited from t h e  journals by the plaiutiff’s counsel abundantly demonstrate. 

I next observe that the power to make any new privilege has been, as was riecesaary, 
distitictly disclaimed ; the House, it ia said, only acts judicially in declaring the law 
of Parliament. We  must however look to the substance of thirigs: and, as that 
cannot ba done iridirectl~ which i t  is unlawfu~ to do directly, if i t  shall appear that 
the power claimed is in effect equivalent to that which is disclaimed, a strong pre- 
sumption a t  least is raised against the validity of the claim. Now what, in effect, 
i s  the right to declare the extent of privilege conclusively but irrespoiisibie and 
uncontroulable power to make i t ?  At present we know, or we fancy we know, the 
iimita of privilege, in certain cases a t  toast ; €or example, we have been taught that 
the House of Commons cannot administer an oath to a witness : let me suppose the 
House to resolve to-morrow that it haa the power to do so, arid that i t  is a breach of 
privilege to deny it ; if the Attorneg-General’s argument be correct, that power riot 
merely is the~i~eforth,  but from time i m m ~ m o r i ~ l  has been, inherent in the Bouse; 
and every Judge and lawyer muat forget all that he has been Ictarned E2201 before, 
and is forbidden to enquire even into the previous Acts or declarations of the same 
branch of the Legislature upon the same subject? although the journals of the House 
might teem with conclusive proof that no such power existed, i t  would not be lawful 
for this Oourtf to borrow light from them ; i t  must acquiesce in the new declaration, 
and deny its relief to any one suffering under it. Yet what would be in effect the 
result, but that the House would have thus acquired for itself a power which no 
lawyer could doubt i t  did not possess before? I have put a case drawn from within 
the range of those which fall utider the admitted province of privilege : but the same 
reasoni~g will apply to cases entirely u n c o n n e c t ~  with it, Gases which have really 
uothing to do with the duties or proceedings of the House. It would be easy to put 
striking instances of this kind ; but they may be summoned up at once, and without 
the least exaggeration, i n  the remark, that there is nothing dear to us, our property, 
liberty, livesor characters, which, if this proposition be true, is not, by the ~onstitutioIi 
of the country, placed a t  the mercy of the resolutions of a single branch of the 
Legislature. 

Three answers, however, are made to such a supp~sit jon; first, i t  is said that 
paramount and irresponsible power must be lodged somewhere, and that i t  can 

This proposition must be tried by the tests of principle and authority. 
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nowhere be so safely lodged as with the 1,epresentatives of the people; secondly, that 
it is not seemly to~presume nor sound to argue from presumed abuse of power by so 
august a body ; thirdly, that in truth what has been urged by way of objectiou with 
regard to the House of Co~mor i s  might equally be said in the matter of co~itempta 
of this or any other Court of J u d ~ ~ ~ t ~ i r e .  

As to the first, I would observe that, by the theory of [ZZl] the advocates for 
privilege, they cariiiot argue this as tt question of power ; they limit themselves in 
terms to j u r i s ~ i c ~ o n  ; they claim only an absolute jurisdictio!i ; I answer that is in 
effect ~~nco~itrollable power : if they reply by an a~~tnissiori arid a justificatioti of that 
which I object, they must a t  least abandon their ~lisc~aimer of it, and acl~tiowledge 
that they do in effect contend for the right not merely to declare, but to make 
privileges. But, if they justify the claim by asserting that absolute and irrespon~jbie 
power must be lodged Somewhere, and that i t  can no wbere be so safely lodged as 
with the representatives of the people, I take leave res~ectfLilly to dissent from both 
branches of the propositiori. 

As to the first, I wit1 not waste time tty examiriiIig those extreme cases with 
regard even to the entire LegisIature, in  which, accorthg to the theory of the Con- 
s t~t~i t ion,  eveii its so called otnni~ote~ice is limited ; cases wisely not specified, nor in 
terms provided for, because they are beyond the Cot~stitutioti, and, when they 
ur iha~~) i ly  arise, resolve society in  its origirial elenieiits. But, if the assertion be 
applied to any body in the State, or any Coiirt for the a~~iinis t ra t ior i  of justice, civil 
or criminal, there is neither the one nor the other which hy the Constitutioti claims 
absolute power in the sense in which it is now claimed for the Coi~i~iotis. Every 
questiori which comes before a Court of Justice must be one of law or fact ; and, as 
to either, the decision may be wrong through error or corr~i~)tioti ; but our Constitiit~on 
has been careful, almost to an extreme, i n  providing the means of correcting it i n  both 
cases, and for purIishing it in Judge or jury, when i t  can be traced to co~ru~)tioti. It 
is true that, as to errors in law, there must he sotne limit to tho  series of Courts of 
Revision ; [2B] and i t  is supposable that the Court of last resort may persist in the 
error of the original decisiott. But even i it  that extreme case the Coiis~itLitioIi fails 
not, for the Parli%ment may then interfere (arid h:~s done so in  some cases) to reverse 
and annul the errorieous dicision. 

Denying as I do the first branch of the ~ ~ ~ o p o ~ j t i o n ,  it is not ~iecessary for nie, and 
would not comport with the profo~irid respect which I feel for the House of  common^, 
to give my reasons for (~oubtiitg the second. 

But i t  is said, secondly, that the a ~ ~ i i m e r t t  is founded on presumed abuse of power 
by the House of ~ o ~ m o n s ;  that such an ar~umerit  is not sound in  reasoning, nor 
seemly as applied to so august a body. 1 agree that i t  is riot seemly, atid I discIain~ 
the iI i tentio~ of using i t  ; yet,.when I am coris~deriti~ merely the antecedetit reasorI&ble- 
ness of the defendant’s argunietit, I caiinot pretetrd to forget what the journals of the 
House have been shewn to contain, nor to be ignorant that i t  is of the very nature 
of irresponsible power, especially in the hands 06 a large bocly, to run to excess. I 
believe, however, that among those who now claim this power are the men who would 
be the very last fa abuse it. Rut the truth is, that the answer i s  beside the question ; 
for the oanes are put merely to try the truth of a utiiversal pro~osit ior~; and by the 
strictest rules of reasoning you may apply even extreme cases to test the truth of 
auch p r o ~ o s i ~ i o I i ~  My opponent in a r g u ~ e I i t  asserts tha t  in  all cases the House may 
declare conclusively that i t  possesses this or that privilege ; I deny the truth of that, 
because, if true, the House would be able to commit by law this OF that moIistrous 
act of tyranny or injustice : he m ~ y  in retnrn either deity my assertion, or admit i t  ; 
if he deny it, he will soon find that he must a ~ a n ( ~ o ~ ~  his first claim also ; 12231 if tie 
admit it, then my argiiment is, that, whether in  fact the cotise~uetic~ will happett 
seldom or often, or it may be never, that cannot be law from which such a conseque~ice 
may in natural course follow. 

To the third answer, I have already given the necessary reply in cotisi(~erir1g the 
first. I will only, in addition, point out how wide the distitiction is between the 
declaratiori of the House of Com~noris in a matter of priv~lege, where itself is judge 
and party, and where the law provides no means of revision in  any itidividual case, 
and the decisiott, even errorieous, even corrupt, of a Court of Juetice :between con- 
tending parties. I do not forget, but reserve for another place, the case of eommi~ta l~  
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for contempts, which will be found, both as regards the House and Courts of Justice, 
to fall more properly under a different consideration. 

But it is said that this and all other Courts of Law are inferior in dignity to the 
House of Commons, and that therefore it is impossible for us to review its decisions. 
This argument appears to me founded on a misunderstanding of several particulars ; 
first, in what sense i t  is that this Court is inferior to the House of Commons ; next, 
in what sense the House is a Court at  all; and, lastly, in  what sense we are now 
assuming to meddle with any of its decisions. Vastly inferior as this Court is to the 
House of Commons, considered as a body in the State, and amenable as its members 
may be for ill cotiduct in their office to its ariimadversiotis, axid ce~tainly are to its 
impeachment before the Lords, yet, as a Court of Law, we kiiow 110 superior but 
those Courts which may revise our judgments for error; arid in  this respect there is 
no common term of compa~ison between this Court and the House. 12243 In truth, 
the House is not a Court of Law a t  all, in the sense in which that term can alone be 
properly applied here; neither originally, nor by appeal, can i t  decide a matter in 
litigation between two parties : it has no means of doing so; it claims no such power; 
powers of inquiry and of accusation it has, but it decides nothing judicially, except 
where i t  is itself a party, in the case of contempts. As to them no question of degree 
arises between Courts; and, in the only sense therefore in which this argument would 
be of weight, i t  does not apply. In any other sense the argument is of no force. 
Considered merely as resolutions or Acts, I have yet to learn that this Court is to be 
restrained by the  dignity or the power of any body, however exalted, from fearlessly, 
though respectfully, examining their reaaonableness and justice, where the rights of 
third persons, in ~ i t~ga t~o t1  before us, depend upon their validity. But I deny that 
thie inquiry tends to the reversal of any decision of the House ; the general resolution 
and the res judicandrs are not idetitical ; the House of Commons has never decided 
upon the fact on whieh the pIaintiff tendered an issue : that a r~umet i t  will be found 
by and by to apply to the cases of committal for contempt, but it has no place in the 
consideration i ~ m e ~ i a ~ e l y  before me. 

Again, i t  is said that the jurisdiction of the House rnuet be exclusive, because it 
proceeds, not by the common law, of which alone we are cognisant, but by a different 
law, the Pariiamentary law, of which we are wholly ignoraat. I canriot think that 
this argument is entitled to much weight. It is every day’s practice with us to decide 
cases which turn upon the laws of foreign coutItries, or the faws adm~nistered in Courts 
of peculiar jurisdiction in this country, Of tbese we have no judicial know-[226]- 
ledge j hut we acquire the necessary knowledge by evidence : and it is not denied 
that, where in a cause the question of privilege arises incidentally, this Court must 
take notice of i t  and inquire into its existence and extent. What t~erefore  it must 
do in some cases wbere the same diEculty exists, there can be no moral impossibility 
on that acaount of its doing in  all. 

This ohjectian, however, leads me to observe that cases of privilege so called will 
often ariae, where the queetion will be, not merely whether the privilege does exist, 
but whether the claim made cati be reduced a t  all under any true d e ~ n i t i o ~ i  of privilege. 
Privilege, if i t  be any thing but the mere declaration of the present will of the body 
claiming it, muat ha capable of some general fixed definition, however it may vary in 
degrees in d~fferent bodies. h’o lawyer, I suppose, now supports the doctrine of 
Blackstone (U), that the dignity of the Houses, and their independence, are i n  great 
measure preserved by keeping their privileges ittdefinite. But of privilege in the 
general we muat be competent to form same opinion, because we have from time to 
time to deal with our own privileges. Let me suppose, by way of illustration, an 
extreme cess; the Houae of Commons resolves that any one wearing a dress of a 
particular manufacture is guilty of a breach of privilege, and orders the arrest of such 
persone by the constable of the parish. An arrest is made and action brought, to 
which the order of the House is pleaded as a justification, The Attorney-General 
has said that i t  is always a question of privilege, when i t  is a question whether the 
House has power to order the act complained of to be done ; arid that this question 
arises directly, whenever i t  appears by the record that the [a261 action is for that 
which the House haa ordered to be done. It1 such a case as the one supposed, the 
plaintiffs counsel would insist on the distinction between power and privilege ; and 

(a) 1 Bia. Comm, 164. 
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no lawyer can seriously doubt that it exists : but the argument confounds them, and 
forbids us to enquire, in any particular case, whether it ranges urider the one or the 
other. 

1 proceed now to examitie a few and but a few of the very numer~us  authorities 
cited on this question. It does not appear to me at all necessary to go through many ; 
for whatever may be the weight of instances of acquiescence by individuals in the 
acts of the House of Commons, and, generally speaking, I consider i t  to be little or 
none, i t  is not so as between the House of Commons and the Courts of Judicature. 
The House has for centuries been feelingly alive upon questions of privilege ; and for 
centuries it has been the most powerful body it] the State:  i f  therefore I find, in 
several well considered cases, the Courts disclaiming to be bound by tbe resolutions 
of the House as to their privileges, and actually adjudicating upon them, without any 
OP only with ineffectual remonstrance, I cannot but think such instances entitled to 
the greatest respect, and to be of quite sufficient force to establish a proposition 
which in itself i s  so cotisonant to reason. 

I know i t  will be said that, in many of the cases alluded to, the question of 
privilege has arisen i~~c i~e r i t a l ly  only, and that in such, ex neces~itate, the Courts 
have interfered. In what sense '' iticideiita~ly " is here used, has been Often asked, 
and never as yet quite satisfactorily answered ; i n  what sense a greater necessity exists 
in the one case than the other, has not been made out. The cases of habeas corpus 
are generally 12271 put as instances where the question arises directly. Let me 
suppose the return to state a commitment by the Speaker under a resolution of the 
House ordering the party to  capital punishment for a larceny committed; it will 
hardly be said that a stronger case of necessity to interfere could be supposed ; and 
yet it must be admitted, on the other hand, that the question of privilege or power, 
between which the argument for the defendants makes no difference, would arise 
directly. A case therefore may be supposed in which it would be necessary to  inter- 
fere, even where the so doing would be a direct adjudicatiort upon the act of the 
House. It ehould seem, then, that some other test must be applied to ascertain in 
what sense i t  is true that the House cati alone declare, and adjudicate upon, i t s  own 

I can find no pri~icip~e which sanctions this. 

privileges, 
I venture, with great d i~dence ,  to submit the view which I have taken on these 

embarrassing q u e s t i ~ ~ , ~ ,  not as claiming the suspicious merit of novelty, but as one 
which will a t  least remove all diEculties in theory, and be foulid, I believe, not 
inconsistent with the general course of authorities. I sag general cowse ; for, during 
so long a series, carried through times so differing in  poiitical bias, and between such 
parties as either House of Parliament on the one side, and the Courts of Law, 
individual Judges, or litigant suitors, on the other, it  would be quite idle to expect 
that any one uniform principle should be found to have invariably prevailed. In the 
first place, I apprehend that the question of privilege arises directly wherever the 
House has adjudicated upon the very fact between the parties, and there o~ily;  
wherever this appears, and the case may be one of privilege, no Court ought to enquire 
whether the House has adjudicated properly or not ; but whether [228] directly 
arising, or not, a Court of Law I conceive must take notice of the distinction between 
privilege arid power ; and, where the act has not beet1 done within the House (for of 
no act them done can any tribunal, in my opinion, take cogti~sanc# but the House 
itself), and is clearly of a nature transceridirig tbe legal limits of privilege, i t  will 
proceed agaittst the doer as a transgressor of the law. 

To apply these principles to the oases in which, on the return to a habeas corpus, 
i t  appears that the House has committed for a contempt in the breach of its privileges, 
I subscribe entirely to the decisions, atid I agree also with the dicta which in some of 
them the  Court has thrown out  on supposed extreme cases. In every one of these 
cases the House has actually adjudicated on the very point raised in the return, and 
the committal is in execution of its judgment. In all of them the warrant, or order, has 
set out that which on the face of it either clearly is, or may be, a breach of privilege, 
or it has contertted itself with stating the party to have been guilty of a contempt 
without specifying the nature of i t  or the acts constituting it. Byass CrosBy's me 
(3 Wilson, 188), is an instance of the former; Lord ~ ~ L u ~ e ~ b ~ r ~ ~ s  (1 Mod. 144), of the 
latter. The difference between the two is immaterial on the  present question, which 
is one of juriadiction only. Although in the cage of ail Inferior Court, over which 
this Court exercises a power of revisioti and coittroul even iti matters directIy within 
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their cognisance, i t  will require to see the cause of committal in the warrmt,.ye:, with 
regard to Courts of so high a dignity as the Houses of Parliament, if an adydicatiou 
be stated, gene-C2~93-raIl~ for a c o n t e ~ p t ,  as contempts are clearly within their 
eognisance, a respectful and a reasonable inteiidment will be made that the particular 
fact& on which the committal in quest~on has proceeded, warranted i t  in point of 
jurisdiction ; for the propriety of the adjudication, that being assumed, would of 
course not be to be enquired into. But in both cases the principle of the decision is, 
that there has been an adjudication by a Court of competent jurisdiction. Thus i n  
the former, De Grey C.J. says (3 Wils. 199), 

“When the House of Commons adjudge anything to be a, contempt, or a breach of 
privilege, their adjudication is a conviction, and their commitment in coKisequence, is 
execution ; and no Court can discharge or bail a person that is in executiot.1 by the judg- 
ment of any other Court. The House of Commoris therefore having an authority to 
commit, and that commi~meIit being an executiori, the ques t io~  is, what can this 
Court do?  It can do nothing when a person is in execution, by the judgment 
of a Court having a competent jurisdiction ; in such case, this Court is not L Court 
of Appeal.” 

And in the latter, in which the main contest was on the generality of the order 
of the Lords, Rainsford C.J. says (1 Mod. 158), “ The co~~mi tmen t ,  in this case, is not 
for safe custody, but he i s  in execution on the judgment given by the Lords for the 
contempt, aiid therefore if he be bailed, be will he delivered out of execution; 
because €or a contempt in facie Curiza there is no other judgment or execution.” 

The same princi~le will explain and justify the observations which have been made 
by ditrarent Judges from time to time with regard to supposed cases, even of direct 
adjudica~on ; aiid, if it  should appear that the 12301 vice objected to the proceed~rig 
is not of improper decision or excess of punishment, but a total want of jurisdiction, 
in other words, where i t  is contended that either House has not acted i n  the exercise 
of a privilege, but in the usurpation of a power, i t  cannot be doubted that the same 
Judges, who were most cautious in refrainiiig from interfering with privilege properly 
so called, would have asserted the right of the Court to restrain the undue oxercise 
of power. The fact of a(~judicatio1i then has no weight, because the Court adjudging 
bad no jurisdiction. Many such instances have been referred to in the argument. 
I pass over the Inmiiious, and, as I think, still utianswered judgmetit of Lord Holt, 
in & q i m  v. Paty (a), which is bottomed oti this principle ; but I will cite, by way of 
illustration, the dicta of Lord Kenyon and Lord Ellenborough, whom I select, not otily 
for their pre-eminent individual authority, but also because I call cite from their judg- 
ments in case8 iti  which they were with a firm and favourable hand upholdirrg the 
just privilegea of the Commo~is. Atid it is satisfactory to see that the distinction 
was even then present to their mirids. 

Lord Kenyon, iii Rea v. ~~~~~~~ (8 T. R. 296), after saying, (‘ This is a proceeding 
by orie branch of the Legislature, atrd therefore we cannot enquire into itlJJ immedi- 
ately qualifies the generality of that remark, by adding, “ I do not say that eases may 
not be put in which we would enquire, whether or riot the House of Commons were 
justified in any particular measure j if, for instance, they were to send their serjearit- 
at-arms to arrest a counsel here, who was arguing a case between two individuals, [231] 
or to grant an injunction to stay the proceedings here in a common action, undoubtedly 
we shouId pay 110 akteation to it,” I n  each case here supposed, there would have 
been a direct a d j u ~ i c a t i o ~ ~  upon the very matter., and in each there would have 
been a claim of privilege ; but the facts would have raised the preliminary question, 
whether privilege or not : into that enquiry Lord Kenyon would have felt himself 
bound to enter ; and, when he had satisfied himself that there was no such privitege, 
the fact of adjudication would have become immaterial. 

So in the most learued and able argumeiit of Holroyd in ~ ~ i r ~ e ~ ~  v. A66~21 
(14 East, 128), when he had put a case of the Speaker issuing his warrant by the 
direction of the House to put a man to death, Lord Ellenborough ititerposed thus : 
‘I The question in all cases would be, whether the House of Commons were a Court of 
competent jurisdiction for the purpose of issuiitg a warrant to do the act. You are 
putting an extravagant case. It is not pretended that the exercise of a general 
criminal jurisdiction is any part of their privileges. When that case occurs, which i t  

(a) 2 Ld. Ray. 1012. And (I The judgments,” &c. cited, p. 55, note (b), ante. 
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never will, the question would be whether they had general jurisdiction to issue such 
an order ; and no doubt the Courts of Justice would do their duty.” This case agaia 
supposes an adjudication ; but can language be more clear to shew the undoubting 
opinion of that great Judge, that it would have been still open to this Court to enquire 
into the jurisdiction of the House ; and can any one seriously believe that the fact of 
B previous d e c l a ~ t i o r ~  by the House, that they had such jurisdiction, would have been 
considered by him as shiittiug up that enquiry? 

[232] Again, the same principle relieves me from all difficulty as to cases Where, 
a t  first sight, the question appears to arise less directly, but where still the Court of 
Law would have to determiiie tbe case before it upon facts already directly adjudicated 
upoil by the House. Such was the celebrated case of Bzirdett v. Abbot (14 East, l), 
in the decision of which I most heartily concur. There the  action was trespass quare 
clausum fregit, and assault and false impr~sonment ; but the defence was a procedure 
in execution of a senterice of the House of Commorie. If that sentence were pro- 
nounced by a competent Court, i t  warranted all that was done ; the only question that 
could be made upon any principle of law was the competency of the adjudicating 
Court: and, the competency of the House to commit for a contempt being not 
seriously doubted, there was a direct adjudication, into the propriety of which this 
Court would not enquire. It could not enquire into i t  without trying over again 
what had already been decided i n  the House, i.e. whether Sir Fraucis Burdett had 
been guilty of a contempt; but this would have been contrary to the plainest 
principles of law. That this was the true principle of decision may be eeeti most 
simply from the narrow questiori put to the Judges by the Lords, and the short 
judgment of Lord Eldon, when the case came before the House on writ of error (a). 

Neither bave I any difficulty with any of the cases in which the question arises 
up011 any thing said or done i n  the House. In point of reasonirig, it needed not the 
authoritative declaration of the Bill of R i g ~ t s  to protect the freedom of speech, the 
debates or proceedings in fa331 Parliament, from impeachment or qoestioti irr any 
place out of Parliament ; arid that the House should have exclusive jurisdiction to  
regulate the course of its own proceedings, and ariimadvert upon any conduct there 
in violation of its rules, or derogation from its dignity, stands upon the clearest grounds 
of necessity. The argument, therefore, with which we were pressed, that i f  the 
defendants were liable to this action, the Speaker who signed the order for priritirig, 
and the members who conci~rred in  the resolutio~~s, must he equally liable to be tried, 
on the ordinary principle of master and servant, has IIO foundation. It cannot be 
necessary to dwell on a distinction so well established ; on the other hand, 110 toll- 
clusioii i n  favour of the defendants can be drawn from the immanity of the Speaker 
or the members in respect of anything, done by them i l l  the House, which occasioned 
the publication of the libel complained of, without. The order may be illegal, and 
therefore no justificatioti to him who acts 011 i t  without; and yet the Courts of Law 
may be unable to pene t r~ te  the walls of the House, and give redress for anything done 
within ; just as the individual who executed an illegal order of the monarch would 
be responsible, although the Constitution would allow of no proceeding agairist the 
monarch himself. 

And now, having made these limitations clear, I would ask whether, subject to 
them, there is any reasonable doubt that it has been the practice of the Courts to 
enquire into questions of privilege, a practice, considering all the circumstances, pre- 
vailing with remark~ble ur~iformity, and traced from very early periods ? It would 
be impossible for me within any reasonable limits to go through the series of recorded 
casee; and, after the 12341 judgments already pronounced, must be quite unnecessary ; 
although to specify orily a few may seem as i f  they done  were relied on. The case 
of Dmne v. WaZsh, 13 E. 4 (1 Hats. Pr. 41), and of Ryver v. Cosyn in the same year 
and same book (1 Hats. Pr. 42), are important, i s  shewing that a t  that early period, 
when the supersedeas of a cause was to depend on the exterit of the Parliamentary 
privilege, the enquiry was left to the Judges of the Court in which the cause itself 
was pending, In both instances, the Barons of the Exchequer take to counsel the  
Judges of either Bench, and, finding quod non hahetnr nec unquam babebatur talk 
consuetudo as that relied on for the supersedeas, disallow it, and order the defendant 
to answer to the declaration. 

(6) 5 DOW, 199, 200. 
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Fwrers’s case (1 Hats. Pr.  53), in the reign of Henry VIII. is noticed by Mr. 
Hatsell, p, 53, as being the first iIistarice in which the House of Gommona took upon 
themeelves to vindicate their privilege of freedom from arrest (d) ; and, when that 
ease is read at length, one cannot but observe indications of their proceeding, as if 
itr the exercise of an untried power, with uncertain slid somewhat ~nconsiatent steps. 
The  House is inflamed by the imprisonment and detention of their member, and the 
violent resistance to the serjeant ; but what is their first step? They all retire to the 
Upper House ; the Speaker states their grievance, the Chancellor and the Judges 
cotisider the matter, attd, judging the c o n ~ m  t to be very great,” refer ( $  the punish- 
ment thereof to the order of the Commons House.” Then, the member being 
relieved, arid the offenders against privilege having submitted arid been punished, an 
Act of Parliament passes, after long E2361 debate, touching the member’e debt (a);  
the King comes to the Parliament, and descants in large terms upon their privileges, 
founding himself on the informat~on of his learned counsel ; and the whole is con- 
cluded by the Lord Chief Justice ‘* very gravely ”declaring ( $  his opinion, confirming 
by divers reasons all that the King had said.” Dyer, who, in an ~ ~ 0 ~ ~ ~ ~ ~ s  cas8 (b ) ,  
in Moore, p. 67, states the law as to  one of the privileges of Parliament, refers t o  
this case, s ~ y ~ n g ,  “And so i t  was held by the sages of the law in the case of one 
Ferrers in the time of Henry VIII.” 

Cases and language such as the preceding seem to me to furnish the key to the 
true meaning of the expressions to be found in Tholp’x M S ~ J  (1 Hats. Pr. 28), and the 
4 Inst. (4 Inst. 16), on which so much reliance has been placed by the defendants. 
When the Judges in that case speak of @ a  High Court of P a r ~ i ~ ~ e n t , ”  “so high and 
mighty in his nature, that it may make law, and that that is law, i t  may make no 
lawe,” they cannot truly be speaking of either or both Houses ; and when they say, 
‘‘ That the determination and knowledge of that privilege belongeth to the Lords of 
the Parliament and not to the justi~es,’~ it would be ir~consistent with the general 
course of authorit~es to suppose they meant to rep~esent themselves as reaIIy ignoraIit 
of the law of Parliamentat~y privilege, and also with their going on immediately to 
inform the Lords as to the course adopted with regard to F ~ k r l i a ~ e n t a r ~  privilege 
In the Courts below. [236] The question iudeed was one of privilege between the two 
Nousee, and the persoti of the Duke of York on the one hand, and the Xpeaker OR 
&he other ; and the Judges, advisers of the Peers as to all matters of common law, 
decline to advise the  Lords how to decide that question there, aird this, considering 
t h e  times, end the power of one of the litigants, with no very blameable reserve ; a t  
the same time they iriform them of their own course of decision iri such cases arising 
iti their own Courts below, 

Bmyon v. Evelp (0. Bridgman’s Judgments, 324), has been so muck discussed 
during the agitation of this question that f &all only refer to it. But I was indeed 
surprised to find it treated in the argument as bearing very lightly on the queation, 
and the judgment of the Lord Chief Justice thereiii cbaracterjsed as a mere idle 
display of learning, unnecessary to the decision of the cause. That indeed was not 
a case in which the House took any part, and the privilege was sought to be used 
against the member; but how these circumstatices detract from the effect of that 
decision as sbewing the constant interference of the Courts of Law in questions of 
~ s i v ~ l e g e ~  I do not utiderstat1~. If indeed i t  can be shewn that the cases there relied 
on are unfairly selected, OL’ unfaithfully reported, or if any sound distinction can be 
sbewn between the free discussion of one branch of the privilege of the House and 
that of another, the judgment there may not press upnn the defendants: i f  these 
cannot be shewn, and i t  was not attempted in the argument, it is at1 but decisive 
of the quesgion, 

The great case of Ashby v. White (2 Ld. Ray. 938), decided by the [!i?37) Court 
of last reaart, and tire m o ~ ~ e ~ t i  but well considered cases in Char~cery of Mr. Lottg 

P 

(d) And see Prynne’a Reg. Part 4, 858. 
(a) To prevent the creditor from ultimately losing his demand. 
(6) Moore, 57. Dyer’s observation, and the opinion of the sntges of the law, 

according to him is against the enforcement of the privilege i n  this ease, which he 
says was “minus just.‘, And see Prynne, Reg. Part  4, 861. See also Ha&. Pr. 58. 
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~ ~ 1 L e ~ ~ e ~  (2 Ruse. CSZ Mylne, 639), and Hr. ~~~~~r~ C ~ ~ r ~ ~ ~ ( b ) ,  are all that I wili 
further mention; and I will only mention them by name. Indeed, with the 
opinion which I have upon the state of the aubhorities on this question, I seem 
to myself to have dwelt longer than I ought to have clone on this part of the 
case. Limiting the interference of Courts of Law with the privileges of the House 
of Commons as I have done in the earlier part of my remarks, i t  appears to me to be 
quite unquestio~able. 

The less important question raised by the plea, but still a cardinal one to t h e  
decision of the case, remains to be coIisidered as shortly as I can. Has the House of 
Commons the privilege of publishing arid selling indiscriminately to the public what- 
ever it orders to be printed for the use of the members? Or, conceding the resolution 
aiid order just stated to be identical in effect with the resolution of ~irIcertaiti date 
stated at the end of the plea (which yet, considering their language, is a wide coticession 
t o  make), is the power of publishing such of its votes, reports, and proceedings, as it 
shall deem E2381 necessary or conducive to the public interests, a11 esseutial incident 
to the constitutional functions of the Commons’ House of Parliament ? 

The burkhen of proof is on those who assert i t  ; arid, for the purposes of this cause, 
the proof must go to the whole of the proposition : its truth as to the votes, or even 
as to some of its proceedings, will not suffice. Now we have becii referred to the 
report of the committee on the publication of printed papers, aiid with some emphasis 
we have beau informed of the names of the itrdividual members. The itidustry 
displayed in  the former, and the well known leartiiug aud ability of the latter, aro 
such, that we may safely say, if the propositioti has not beeri demonstrated, it 
cannot be. 

Defendi possent, etiarn hftc defensa fuissent. 

The privileges of Parliament a t  
different periods have engaged largely the attentioii of political writers, arid Parlianient 
has never wanted zealous asserfors to enumerate them ; and tio one can douht of the 
extreme importatice of this branch of them, if it  had ever existed. I look to the 
report for au tho r i~~es  of this ciass, and I firid it, a perfect blank, If any thittg could 
be added to that report, the argument for the defendants, it may be safely asserted, 
would have supplied i t ;  that is equally a blank on tbis head. Nor am I able, aiid my 
brother Patteson, with far wider research, tells us that he is not able, to supply ariy 
authority to t.his effect. It is difficult to explain tbis in any manner corisistently with 
its being a recognized privilege. Getieral acqiiiescetic~ might explain wtiy there was 
no case to be found in support of i t  ; but for the very same reason 0110 should have 
expeoted to have [239] found it enumerated in some or all of the text writers who 
have had to deal with the subject of privilege. 

But, if riot to be found in such works, nor evidenced by ariy resolutiori of the 
House prior to that of 1837, does it stand more securely on the testimony of the 
journals and proceedi~igs of the House 1 It cannot be denied that the journals present 
evidence of the exercise of the right of publication ; the question is, whether, all things 
considered, and specially the nature of the right on the one hand, and the imperfect 
state of the early journals on the other, i t  is sufficietit i n  reason to estabIis~ its 
existence. For about the first century of the jouruals, from 1547 to  1641, nothing 
appears on the subject; but the time and occasion of the comme~~cement of the 

Si Pergama dextrl 

One thing is remarkable in this controversy. 

(b )  2 MyIne & Cr., 316. 
In March 1815, Lord Cochrane, being in the King’s Bench prison, under sentence 

for conspiracy, escaped, and went into the House of Commons, duritig the session of 
Parliament, but not while the House was aasembled. He was there retaken by the 
marshal. Lord Cochrane was a t  that time, and before the escape, a member of the 
House, The marshal stated the facts in a letter to the Speaker, arid the matter was 
referred to a committee of privileges, who reported that they found tiothing in the 
journals to guide them ; but “That, under the  articular circumstarices given in  
evidence, i t  does not appear to your committee that the privilges of Parliament have 
been violated, so as to call for the iiiterpoaition of the House by any proceeding6 
against the marshal of the King’s Bench.” 1 Hats. Prec. 278, 
Appendix, No. 5, 5th ed. 1818. 

March 23d, 1815. 
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precedents relied on, and the early preceder~ts themselves, are far more unfavourab~e 
to the right than the previous want of any, The time is 1641; the occasion the 
unhappy difference between the Sovereign and the House : the precedents themselves 
direct Acts moving in and towards the Great Rebeliion. Mr. Hatseil, closing his 
firat part (a)’, says, ‘$ If I shall ever have leisure or incliIiation to continue this work, 
I shall think myself obliged to pass over every thing that occurred” “after this 
unhappy day”  (the entrance of the King into the House), “and shall collect only 
such precedents as are to be met with’, iu the two Parliamenta of 1640, till the ‘‘ 4th 
of January, 1641, and then proceed directly to the Restoration,” And I cannot but 
think that this part of the defendaiits’ case would have stood better if the same 
d ~ s ~ r e t ~ o n  had guided the industry of those who col~ected their precedents, and if no 
relianoe had been placed on these violent and irregular proceedings. 

f!&lO] Passing from this inauspicious opening to the year 1660, and thence to the 
year 1825, I do not doubt that in a great many instances the Houee of Commons is 
shewn,to have printed and published votes, reports, and proceed~ngs ; the votes indeed 
with considerable regularity; hut, as to the first of these, the right to publish is 
undisputed, and stands on a ground which leaves this question untouched. The term 
‘‘ proceedin~s ” is so vague that I am unwilling to pronounce atty opinion U ~ O U  the 
right as to them generally; but uo doubt there are many things, fairly reducible 
under that term, which the House would have the right to publish : and, as to their 
reports, a large proportion of them would contain nothing criminatory of individuals, 
80 a8 to raise no question upon the right. Now, when the necessary deductions are 
made in respect of all these considerations, and when, besides, we allow for the 
re~uctaiice which individua~s would have to ~ i t i ~ a t i o n  with so fo r~~ idab le  an adversary 
as the House, even where the crimi~ia~ing matter in a report was false, and that it  
would be doubled where the matter was true, which i n  many instances it must in 
reason be taken to  have been, the residuum of the evidence which may be fairly 
conside~ed to support the right claimed is so small as entirely to fait in making it out. 
We hsve been obliged in this cas0 to refer to what looks like evidence i n  fact, in 
order to aecertain the law : and evidence naturaltg bears with a differeot; weight 
differeat minds. I speak of my own impression; and, considering it merely as a 
questiori of evidence, 1 frankly avow that what has here been collected gives the claim 
to my mind the character much more of usu r~a t io i~  than lawful ~ r i v i l e ~ e .  

But it may be said that necess~ty, or a t  least a strong [a411 expediency, prove 
the existence of the privilege, for they are the foundation of all privilege. 

These may be essential to privilege ; but I must take leave to deny that alone they 
ean constitut6 it. The Bottse of Commons is sometimes called the grand itiquest of 
the nation ; and to the discharge of its duty as such, who can doubt that the power to 
examiiie wjttiesaes upon oath would be most co t~~uc ive?  T o  the perfect dischar~e of 
that duty who can doubt that in sarly times i t  was thought essential! Yet there is 
no thin^ clearer than that the House baa not that power, and cannot by its own resolu- 
tions acquire it. The a ~ t h o r  of Junius$ Letters, 1 think, lays down % safer rule: 
“TO 8~tablish a claim of privilege in either Hoiise, and to distii~guish original right 
from usurpation, i t  must appear that i t  is indispensably necessary for the parforrnancff 
of the duty they are employed in, and also that it has been uniformly allowed. 
Letter xliv (a>”. 

Ware 1 therefore to corIcede the necessity, or the strong expedience, one half Ortly 
Of the d e f ~ d a n t s ,  case would be made out;  the o ~ j ~ c t o ~  would still appeal to the 
defective evidence of allowance, and the rule would hold “Bonum ex causL integrl, 
malum ex aliquh parte.” But I do not feel that I can make that concession. I will 
not put this upon the g r o u ~ ~ d  of i~ico~isistency in the urging this argument for a body 
whom most un~oubted and exercised privilege i t  i s  to exclude the public at pleasure 
from their debates ; but, recollecting the great inco~;vei~ience of all injustice, the great 
advantage of maintaining the principle that even public benefits are not to be pur- 
chased by a violation of the sacred rights of individuals, recollecting how nearly all, 
if not sll, the benefit [2@] of pubiicity may be seeured, even when i t  i s  confined to 
matter not crimiuatory, I assert with the ~ r e a t e s t  confidence that the balance even of 
public expediency is in favour of a right of publication restricted by the limits of the 

{a}l 1 Hats. Pr. 218, 223, ed, 1818. 
(a)$ BoI, ii. p. 213, 2d ed. ~ ~ o o d f a ~ ~ } ,  1814. 
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common law. What advantage derived from publicity can be equal to the maiuteri- 
ance of the prineiple, that even to the representatives of the people, the most powerful 
body in the nation, the calumny of individuals i s  forbiddeii? What benefit cat1 
countervail the evil of a general utiderstanding that any mad8 character is a t  the 
mercy of that body, and that by the law, not merely by the force of overbearing 
power, but by the rule of En~lish law, for the sake of public ex~ed~ericy,  he may be 
slandered without redress? 1 desire to avoid language that may have the semblaiice 
of offence : but I aoberlg ask the warmest advocate for this extetided privilege, whether 
any benefit in a land, all the institutions of which seek the genial sunshine of public 
opinion and must languish without it, cat1 make up for the iirjury resulting from this, 
that  i t  should be capable of being said with truth, the House of Commons has become 
a trader in books, and claims, as privilege, a legal monopoly it i  slander 1 

If then I try this claim by the authority of text writers, by the evidence of pre- 
cedents, by the test of expedience, or necessity, i t  seems to me i n  each and all of these 
to be signally wanting. I am therefore of opinion that the plaintiff is entitled to our 
judgment. I could wish that I had leisure to express m y  reasons more conciselgr, aiid 
more dearlg. 1 have examitred ths question, however, with an atixiety proportionate 
to its importance, and with a deep sense of the responsibility attaching to the decision ; 
but I cannot say that I entertain the least doubt of its correcttiess. 

[%3] We have been warned of the daIiger of a pursuit after popularity ; advice no 
doubt tendered in a respectful and friendly spirit ; advice most useful where needed. 
I trust that  nothing we have said or dotie can fairly lay us open to the imputatioii of 
needing it. For myself I am afraid to quote a passage from the eloquent appeal of a 
great predecessor of my Lord (a)], lest atiy one should suppose me weak enough to be 
t h i t ~ k i n ~  of a comparison with Lord ~arisfield ; but I feel the distinctiori betweeri the 
popular favour that follows a n  honest course, ancl that which is followed after. 

To speak of a contempt of the House, if ‘(we assume to decide this question imoti- 
sisteritly with its cletermiuatioii,” argues what I should call, i f  t he  language had riot 
been used by those whom I am bourrd to revere, a strange obliquity of uii~~ersta~i(~ii ig.  
The cause is before us ; we are sworn to decide it according to our notions of the law ; 
we do not bring it here; and, being here, a riecessity is laid upon us to deliver judg- 
ment; that judgmaot we can receive a t  the dictation of 110 power : we may decide 
the cause erroneously; but we cautiot be guilty of aiiy corrtempt in deciding i t  accord- 
ing to our consc~eIices. 

The priviieges of the House aro my own privileges, the privileges of every aitizeti 
in the latid. I tender them as dearly as any member possihly c ~ i  : atid, so far from 
considering the judgment we protiounce as invading them, 1 thiuk that by settirtg 
them on the foiiiidatiori of reason, arid limitiug them by the fences of the law, we do all 
that  in us lies to secure them from invasioii, and root them i n  the affectio~s of the people. 

Judgment for the plaintiff. 

[244] CASES ARGUED AND DETERMINED IN THE COURT OF QUEEN’S BEPI’CH, 
AND UPON WRITS OF ERROR FROM THAT m U R T  TO THE ~ X ~ H E ~ ~ E R  C H A ~ ~ ~ ~ R ,  
IN MIGHAELMAS VACIATION, IN THE SECOND YEAR O F  THE REIGN OF VICTORIA. 

The Judges who sat in Banc in this vacation were Lord Denmark C.J., Patteanil J,, 
Williams J., Coleridge J. 
The following cases, until the date of December 1st inclusive, were determined by the 

Court of Queen’s Rench sitting in Baric in pursuarice of a rule of Court tnade last 
Michaelmas term, under stat. I CG; 2 Vict. c. 3 2 ( ~ ) ~ ,  and read it1 Court, November 
lath,  1838. 

[246] FERGUSON again& MAHON. Tuesday, November 27th, 1838. Declaration in 
debt for two years’ rent, a t  901. per annum, due 1st November 1836 ; the par- 
ticulars of demand giving credit for t he  first of the two years’ rent, less 161. 16s. 6d, 

(U)’ Lord ~ a t i s f i e ~ d  in A m  v. ~ ~ ~ l ~ e s ,  4 Burr. 2563. 
(a).Z “An Act to enable Her Majesty’s Courts a t  Westminster to hold sittiiigs in 

Sect. 1 enacts “That  from and after the passing of this Act it ahnll be lawful for 
Banc in time of vwation.” 


