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ODSCENE FUBLICATIMTNS GILL

Mem-randum by the Lord Chancellor

A Sub=Cornmittes was appointed by the Home Affairs Committee on
Zlst November with the following composition and terms of reference:-

Composition

Lord Chancellor (in the Chair)

Lord President

Chancellor of the Duchy of Lancaster

Attorney-General

Lord Advocate

Financial Secretary, Treasury

Joint Farliamentary Under-Secretary of State,
Home (ifice.

Terms of Refererice

"I'o consider (i) to what extent legislative effect
should be given {o the recommendstions of the Select
Committee on ('bscens Fublications; (ii) whether,
having regard both to technieal and Farlinmentary
cansiderations, the recently introduced TUscene
Fublications Bill (Annex A) might be mpdified for
this purpose; or (iii) what alternative course shonld
be followed; and to report."

2, [ now report on behalf of the Sub-Committes. The subject isa
difficult one, full of controversial iasuves, and | will not conceal the fact
that on several of them the Sub=Commitiee wios deeply divided: the
recommendations which follow therefore represent, on each point, the
majority opinion amang us.

Case for Legislation

>, It is' by no means certain that there is any real case for legisia-
tion at all. The present agitation for statutary provision in replacement
of the cominon law has arisen from prosecutions of novels instituted by
the Director of Fublic Prosecutions in 1954; but the circumstances in
which these prosecutions were undertaken were exceptional, and buath for

this reason and becniise the outcome showed that juries were liable to
adopt a liberal attitude towards such works, it is unlikely that similar

prosecutions will be undertaken in the futnre. Some of us feel, however,
that there-would nevertheless be sdvantape in trving to devise a ratler
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more satisfactory definition of ohscenity and in putting the law on pbscene
publications on a statutory bnsis. 7f one thing we are satisfied: that
the political pressures which have developed make it necessary to adopt
o constructive attitude towards Mr, Roy Jenkins' Bill,

4, Gut this presents something of a dilemma. We are ourselves
in no doubt that, in certain respects referred to in later paragraphs, the
Bill, which is based closely on the Select Committee?s recommendations,
will not doas it stands, We believe that the modifications we regaxd as
necessary could be effected without technical difficulty and we have
been informed that Mr, Jenkins has expressed his willingness to co~operate
in &écuring enfictment of his Bill in 8 modifiad form - in efiect, ta aceept
Bny amendments for which we azk, There &re, however, certain
difficulties which the following programme might meet:-

{8) There is & strong body of opinion which considers that
a 3ill on this subject should not go toa Standing
Committee without a Second Reading debate,

As the Dill has been intraduced under the Ten
Minute Rule it is not easy to gusrantee such
debate,

(b) The Chief Whip might be asked whether there is a
chance of sufficient time 27 ‘debnte on a Friday
soon 2fter the Christmas recess,

(1) in order io allow & reasonable deployment
of general arguments;

(ii) to indicate the amendments which the
Govearnment desire to inkroduce,

(¢) If the Cabinet agres with the line suggested by this
Euhv-f:c:fnmittee, and the Leader of the House and
the Chief Whip think that the fime can be fouwl,
the Lord Privy Seal could inform the FHouse 1hat
the Government would adopt the programme which
T suggest.

If some such course is impracticable we have reached the conclusion
that it would be better to let the Eill go info Commiltee without Zebate
than to do nothing.

Recommendations of the Select Commiities

5. Thess are sst out in full in Annex B, The first threeare
concerned, in effect, with a statutory definition of obscene matter and we
regard them as broadly acceptable. The Attorney=-Ganeral dissents,
however, from the view that we should asccept the third recommmendation =
"that the effect of 2 work as a whoele shauld be considered" or, a5 we
should prefer to express it, "the effect of the matter in ils context",

It is argunble that this could open the way to pornography by enabling
obscene paseagzes or pictures to be included in works otherwise
unobjectionable, but we believe nevertheless that the principle of the
recommendation is essentially sound and practical. 'We therefore proposs
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that (in place of the first five lines of clause 1 of Mr. Tenkins' Zill) the
statiutory definition of obscenity should run as fellows:=

"For the purposes of this Acl any mailter shall be
deemed to be obscene if its <ffect in itz contexd is such
ns totend to deprave or corrupt or further to deprave
or corrupt those persons who are likaly to read, hear
or see it,

"Mn determining what persons are likely to read,
hear oxr sae it, rerard shall be had to the circomstances
in which the matier was found and to the manner in which

it was proposed to be or was published. "

ba We have found more difficulty over the recommendation that a
defence of literary or artistic merit should be afforded than over any other.
We are all agreed that a defence in these terms is unacceptuble: an
essentially nbscene book is not less obsecene because of ite literary merit,
Same of us indeed think it neither necessary nor desirable to afford any
form of special defence: it is enlikely that reputable works would be
prosacuted and the provision of any special defence might make it mare
difficult to secure the successiul prosecution of "high class" pornography.
Those af as who favour a special defence are divided an whether it should
be one of good faith, oxr of the public pood or public interest. It may be
argued that the first would automatically bring in the guestion of literary
or artistic merit and that the second is too vague to be worlable. “n the
ather hand, there are strong peliticsl grounds for adopting some form of
special defence. ‘The Society of Authors set much store by it and might
well reject o8 wholly unsatisfactory any proposal which did not include
some provision ¢f this kind and so open the door to the admission of
expert evidence. This would lose us much of the advantage of
legislation,

Ta We do not agree with the Select Committee's view that, in order
to secure unifarmity in the administration of the law, the conzant of the
Director of Public Prosecutions should be required for the initiation of
praceedings, Uniformity is already achieved in practice by informal
consultation between the police and the Directox, but if some more formal
arrangement were adopted the Director could not aveid having regard, on
each occasion, to the results of previons cases and every unsuccessiul
prosecution would therefore lead to a progressive lowering of standards,

4. The remaining recommendations of the Select Committes are of
A minoy or relatively uncontroversial natore and our views on these
are contained in Annex B,

Conclusion

b We invite the Cabinet =

(i) to agree that, if satisfactory assurances can be obisined
from Mr. Roy Jenkins that he will move or support
in Committee the amendments desired by the Govern=-
meant in the Cbscene Fublications Bill, an attempt

.
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should be moade to secure the procedure set out in
paragraphs 4(b) and (c) above or if that is unobtainable,
the Eill should no longer be blncked on Second Reading
and if thizs is agreed,

(11) to agree that the amendments to be proposed to Mr, Tenkins
should be those reguired to give effect to the recommenda-
tions in this report and Annex iJ, and to decide whether

we should alss propose a provision for same form of
special defence (paragraph 5).

Lord Chancellsr'S Depariment, S.W. 1.

15th December, 1950,
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Obscene Publications Bill

—_—

ARRANGEMENT OF CLAUSES
Clouse

1. Defisition of obssnity.

2. Penalties.

Power 1o search for and seize publications, |
Rights of authors.

Ignorance a defence,

Initiation of proceaedings.

Obscene libel.

Savings,

Citation and extent,

R

[Bill 34] A
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Amend the law relating to the publication of obscene A.D. 1958

matter: to provide for the protection of literature;
and to strengthen the law concerning pomography.

E it enacted by the Queen’s most Excellent Majesty, by and
with the advice and consent of the Lords Spiritual and
Temporal, and Commons, in this present Parliament
assembled, and by the authority of the same, as follows:—

. For the purposes of this Act, any publication shall be Definition of
deemed to be obscene if its effect as a whole is such as to tend 1o obscenity.

deprave and corrupt persoms to or among whom it was likely
t:F be distributed. circulated. sold, offered for sale, or let on
hire:

{0 Provided that in deciding whether or not a publication is
obscene the court ghall take into consideration any evidence
proffered, whether by the defence or by the prosecution, &5 10
the literary, artistic, scientific or other merits of the said publica-
tion.

15 2. Subject as hereinafter provided, if any person shall distnibule, Penalties.

circulats, sell, offer for sale, or let on hire any ﬂh@:cnﬁ publica-
tion, that person shall be guilty of an offénce and tmhle-T B

(i) on summary conviction te & finc not exceeding one

hundred pounds or to imprisonment for a lerm not
20 exceeding four months;

(ii) on conviction on indictment to a fine not exceeding two
thousand pounds or to imprisonment [or 4 term not
exceeding three years, or to both such fine and imprison-
ment,

s and the court is hereby empowered (o order (hat all copies of the
suid obscene publication in the custody, possession, or contral
of the convicted person or persons shall be seized and destroyed.

[Bill 34) Al
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2 Obseene Fublications 7 Eipz. 2

3—{(1) Subject as hereinafter provided in this section, it shall
be lawful for any metropolitan or stipendinry magistrate or any
two justices of the peace, upon complaint made to him or them,
upon osth by any person that there are reasonable prounds for
believing that any obscene publication is kept i or upon any ')
shop, Bouse, warehousg, stall; barrow, or other place or vehicle
within the jurisdiction of such magistrate or justices, for the
purpeses of gain by way of distribution, circulation, sale, offering
far sale, or letting on hire, whether by wholesals or retail, to
issue & warrant o any police officer to search such place or 10
vehicle, and to seize any obseceéne publication so found, together
with any documents relating to the business there carded on.

(2) Any such magistrate or justices, having examined the
articles so seized and concluded that they, or any of them, are
prima facie obscene within the meaning of this Act, may thereupon 13
issue @ summons calling upon the occupier or user of the said
place or vehicle to appear within fourteen days before them
and show cause why the articles so seized, or any of them, should
not be destroyed; and if the person so summoned shall not then
appear, or shall fail o satisly the court either that the article 20
is not obscene, or that it was not being kept by him for purposes
of gain, the court shall order thut the article or articles be
destroyed: :

Provided that the order for destruction shall not be executed
before the expiration of the fourteen days within which the said 25
person, or the author of the publication, may by virtue of section
eighty-four of the Magmstrates’ Courts Act, 1952, give notice of
his infention to appeal to quarter sessions against such order.

(3) Mo warranl or summons tmnder this section shall be issued
unless either— 30
(@) there is evidence that the said obscene publication was
s0 képt fer the purposes of gain by way of distribution,
circulation, sale, offering for sale, or letting on hire,
whether by wholesale or retail; or
(6) with & view to preventing [rivolous and vexatious com- 38
plnints; the person making the complaint is first required
to give an indemnity in respect of the costs mcurred in
exeouting & search warrant and in bringing, and defend-
ing procesdings before the court.

4. In any proceedings under sections two or three of this Act 40
the author of any publication alleged to be obscene shall have the
right to be heard in its defence, whether or not he has already
beens made a party to the proceedings.

S. In any proceeditigs under section two of this Act against
8 bookseller or other retailer for distributing, circulnting, selling, 45
offering for sale, or letting on hire an obscene publication, it
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shall be a defence for him to prove that he had not examined the AD, 1953
contents of the work and had no reasonable cause to suspect
that it was one to which this Act applies,

6. No procesdings under n.%); of the provisions of this Act Iniiiation of
5 snall be commenced except with the consent of the Director of Proseedings.
Public Prosecutions,

7. 1t is hereby declared that obgcene libel shall not be punishable Obscens
at common law, libel.

8, Nothing in this Act shall affect the operation of the Judicial Savings,
10 Proceedings (Regulation of Reports) Act, 1926, or the Law of
Libel Amendment Act, 1888,

9.—{1) This Act may be cited as the Obscene Publiciitions Cintion and
Act, 1958. extent.

(2) This Actshall not apply to Scotland or to Northern Ireland,
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Obscene Publications

A

BILL

To amend the law relating to the publics-

., tien of obscene matier; to provide for
the protection of ltetature; und (o
stremgthen the law conceming porno-
graphy.

Qecdered 1o ba bromght in by

M. Roy Jenking, Visconnt Lambios, Me. Ede
Mr, Maiirfcs Maceniflan, Mr. Kenmerh Rabinson,
Mr. Hugl Frazer and Siv Lesiie Plumer

lﬂ-l.'ﬂlﬂ'l'-l
HIFR MATSTY'S STATIONERY QFFICE
Price 6. met
[Bill 34] (Tsd4)
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ANNEX D

RECOMMENDATIONS ©F THE SELECT
COMMITTEE

(i) That the test of obscenity to be asplied in any statutory
definition should begin with the wards "whether the matter
tends to deprave and corrapt", ' -

(i1} That the class of pexsons lieble to be deEaved and corrupted
ahould be defined in accordante with the explanation of the
Irw cantained in R, v, Secker [Annex C),

(11i) That the effect of 2 work as a whole should be considers.

With some modifications of detail we recommend that these ba
accepted (paragraph 5).

(iv) That a defence of lite rary or artistic merit should be
affrrded,

We discuds 3¢ in paragraph 5.

(v} That an author should have a rig,ht to be heard in criminal
proceedings if he is not already & party; and that he shauld
bzve a similar right, and a right of appeal In proceedings
underxr the Thascene Fublications Act, 1837,

We do nat think that the first part »f this *ecommendntion should
be accented. The author will normally be joined as a co=Zfefendant where
he is known. ‘Where he iz not so jdinﬂd, the case for the defence.mi.ght
be prejudiced by his indervention. Wa see noreason, hawever, why the
author, and indeed the prublisher as well, should not have a right to be heard
in destruction proceedings under the “bscene Publications Act, 1857 and
the right of appeal in such proceedings.

(vi) That a defence should be afforded to publishers on the lines
of the proviso to Ssction 2(i) of the Children and Young
Fersons (Harmful Publications) Aet, 1955,

This proviso affords a defence {0 a pexrson "selling or letting on
hire!' a work if he can prove that he had not examined the contents of &
work and had no reasonable cause t2 suspect that § was ane to which the
Act applied, In our view this defence should be available not anly to
booksellers, but to circulating libraries as well, and we therefore think
that Clause 5 of the {bscene Fublications Bill should be extended fo may
parson engapged in distribating.

(vii) Eenalties
The penalties recommended by the Select Committee are:~

"On surmmmery conviction a fine not exceeding £100 or
imprisonment for & term not exceeding foor months; on
canviction on indictment 2 fine not exceeding LZ,000 ar
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imprisonment for a term not exceeding three years or both
such fine and imprisonment, "

We think that there should be no limit {o the amount of the fine
which might be imposed on conviction sn indictment] the penalty of
imprisonment cannnt be imposed on companies; nor are they likely to be
deterrad by the fines recommended by the Select Committee. " summary
conviction we recommmend that the maxima should be £500 and six months.

fvitl) That the consent of the Director of Public Prasecutiong
should be required for tic initiation of proceedings,

Ve iacommend that this be rejected (paragraph 7).

{ix] That the trial court should be empowered to make the
nocessary destruction nrders in the case of & successiul

nragepution.

A trial court could hardly be expectod to examine material not
exhibited in the prosecution proceedings. Sut Clause 2 of the Bill
intexrprefs the recommendation in the limited sense that the court should be
empowered to order the forfeiture of any seized works identical with an
exhibit. This is - -=ztable,

{x} That tho Toscrne Fublications Act, 1857 should be amended
by omiitting the requirement of proof of sale,

[xi) That warrants under the “hscene Publications Act, 1857
shoold give power to seize documents relating to the
business,

(xii) That warrants under the Tibscene Publications Sct, 1857
should enable stails and vehicles to be searched,

(xiil) That the law relating to obscene publications should he
consnolidated incorporating the preceding recammendations,

We rogard these as acceptable,
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ANNEX C

"Remember the charpe is a charge that the tendency of the book
is to corrupt and deprave, The <lsrge is npt that the tendency of the
baolk is either to shock or to disgua2l., That is not & criminal offence.
Then you say: "Well, corrupt or deprave whom 7" and again the test:
those whose niinds 2re open to su.:! immoral influences and into whose
hands a putlication of this sort may fall. What, exactly, does that
mean? A:rs 32 tsdake our literary standards as being the leve)l of some=-
thing that is suitable for a fourteen-year-old schoolgirl? Or do we go
even further back than that, and are we to be reduced to the sort of books
that one reads vs % child inthe rursery?  The answer tothat is: Of
course not. 4 nizgs of literature, great literature, from many anpgles
is whally unsuitable for reading by the adoléscent, but that does not mean
that the publisher is guilty of & criminal affence for making those works
available to the peneral public. ¥
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