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The nain consequences of repealing the Obscene Publications icts are set
out in the following paragrarhs.

i offences at common law which
were uscd before the A osecute obscene literature
were put in abeyance (r i . as the Act remains in force.
Thus, as soon as the Act is repealed, all or amy of these may be used once
acain.

2+ By wvirtue of secti

%+ The common law offernce used for this purpose befcre 1959 wes obscene
libel. This is much broader in scope than the cifence of ;Hdllqﬂlng an
obscene article undsr the fcts. The jury simply had to d the book eic.
obscene, and that was that. Althoush "obscene' had, as a rs let of the
case of Hickiin in 1868, a similar meaning to obscenity under the Acts,

a "tendency to deprave and corrupt' etc., this tended to be something which
was simply assumed - 1t was not a matter which the jury had to decide.
Further, it is doubtful whether there was any public good defence under
this offence. The one case, de Montalk in 1932, said that there might ve,
but nobody ever was acguitied on thic basis.
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L4, Since 1959 the judges have been busy discovering other offences at
common law dealing with i

obscenity. The main one is conspiracy to corrupt,
established by Shaw v. DPP, the House of Lords case in 1962. The offence

of ccnspiracy o corruﬁw plblﬁc morsls lg just aboubl as broad as the Judges
care to make it, the only limiting factor being that, as it is a conspiracy
offence, at least two people (only ons of whom need bs charged) must be
involved, Not only this: by a technizality, the Law Lords held that section
2(4) of the 1959 Act did not annlJ to ihis new offence, so that it could

be charged along with offences under the Act. Only after Parliamentary
protest in those long lest days of relative libertarianism did the Attorney-
General give an assurance to the Commons *hat, as a matter of practice, but
Gt ol daw, seutica 2kl weaates romey

be charged so long as the 1959 dAct covered a ba? ticular cases The House

of Lords pgot rounq this by another »ecquchzt& in 1972, when it upheld
similar cherges to those in Shaw in Knuller v, UPP (the IT case). DNow, only
by a self-denying ordinance do the police Tefrain irom charging this one,
and, of course, il the hcis weni, iuey would be ab il agaiie

5., There are other common law offences which have been estatlished since

1959, GChief among these is conspiraecy to outrags ﬂubLﬂ, decency, & chargs
of which was rnot urheld, but omly for lack of proof, ilevs Thi
being concerned only with "indecency', is that much broader t1en 2
the offences mentioned above. Again, this could be used sgainst b
covered by the Acts, since it is ﬁrWV the self-denisl of the

the Acts are in force that prevent being charged, Section 2(4

Act does not appiy to this offence either, because it is conce4ned wi

indacancy., not obscenity.
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6. ALnother offenze which could be used but for police
Acts ave in force is gross indecency, discovered as rege
Re ¥ Jacey (Mors about the L qu nage o Love) czse. This has never been used
Zgainst books, but there is no legsl reason why it should not be. Really,
this is just the "conspiracy to outrage' charge without the element of
rodsniracy. On top of trhis, it is probable that there exists sn offence

of corruptinz morals, withent ths conspiracy element, although it has not

been tested zgainst books.
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fiences in paragraphs 3—6 have public good defences,
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havinz any
grounds. The
& e, though, enabled those with larg

porn to get themselves acquitted on grounds not envisag
The efiect of DPP v. Jordan, House of Lords 1976, is t i
publication geitlrﬂ uhrouﬁﬁ. Soft porn and the resi are unaf
this is not regarded by juries as obscene within the meani
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10. Mo doubt the ideal sclution would be the repeal of the Acts and
abolition of the common law offences, substituting only provisions » i
protection of miners and public display. The present likelihood of any such
Utopian situation coming to pass may be judged by the Tate of the 1976 law
Commission draft Bill appended to their Report on Conspiracy and Criminal
Lew Reform. This was designed to abeclish conspiracy cxcept where the object
of the agreement isacriminal offence, and to abolish common law offences

1:['

which also covered the ares of current conspiracy charges, used in those cases

such as conspiracy to corrupt, where there was doubt as to whether there
vas any offence without the element of couspirzcy. To that end, the Bill
would have abolished obscene 1libel, gross indecency and (if they exist)
outrage to public decency and corruption of public morals. The far-seeing
and courageous Government said "thanks', adopting all the recommendations
except those dealing with obscenity and indecency, deening these too hot

toc handle. Instead, they are going tc set up a "committee!" (which will, no
doubt, be far less liberal in composition than the Law Commissioners) to
look into the whole field. Meanwhile, the Criminal Law Bill now going
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but specifically preserves conspiracy to corrupt morals and conspiracy

to outrage public decency, just in case these offences cannot exist without
the element of conspiracyl So these mreviously shadowy common law
conspiracy charges find their statutory accolade. That's progress)

11+ A realistic aim at present is to get the Law Commission's provisions to
abolish the common law reinstated in the current Criminal Tew Bill, This
would leave the relatively liberal Obscene Publications Acts, which most
people except those with an interest in hard pornozr r can live with,
as the only provisions dealing with, in effect, the censorsh 1ip of books
by means of the criminal law., To hope for more at the moment, when not
even a Labour Government is prepared to do that much, is optimisn verging
en the light-headed.
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12« You will gather that T consider NCROPA's efforts to be totally misguided
and unreatieticy—Their sffortis, worid be better channelled
into something with an outside chance of achieving at least part of

what they want to achieve, At present, the successful outcome of their .
campaign would have an effect directly opposite . to that which they intend.

They arc, unwittingly to be sure, lMrs 'hitehouse's best allies,
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