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Crimnal law -- Appeals -- Crown appeal against acquittal
-- On appeal Crown attenpting to raise issues not objected to
at trial -- Crown cannot raise new i ssues on appeal nor advance
new theory of liability -- Despite two errors nmade by trial
judge as case dependent entirely on evidence of conplai nant
whom t he judge disbelieved -- Crown appeal dism ssed.

The conpl ai nant, a nurse, alleged that she had been raped in
1979 by the accused who was then a staff doctor at the clinic
at whi ch she worked. She conpl ai ned about the rape in 1990
during a confrontation with her parents about her al cohol
abuse.

After she alleged that the accused raped her, the conpl ai nant
underwent both psychiatric and al cohol treatnment. Prior to
trial counsel for the accused sought production of various
medi cal and counsel ling records pertaining to the conplai nant,

i ncluding the records of her psychiatrist, Dr. F, and the
records of the alcohol treatnent facility she had attended. The
nmotions judge (who ultimtely becane the trial judge) ordered
that the docunents be given to the conpl ainant's counsel so
that the conpl ainant could decide which, if any, of the records
she woul d agree to rel ease. The conpl ai nant agreed that the
accused be provided with all of the records apart fromthe
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psychiatric and al cohol treatnment records noted above. A notion
was brought by the conplainant claimng that these records were
privileged and should not be disclosed to the accused. Prior to
the notion, both the court and the Crown were given copies of
the records. The Crown indicated that as he had seen the
records and defence counsel had not, he would take no
subm ssi ons about privilege as he was in a "superior position"
due to his access to the records. The judge ruled that the
records were not privileged and he directed that they be
produced to defence counsel. The accused was tried and
acquitted as the trial judge stated that he did not accept the
conpl ai nant' s evi dence.

The Crown advanced several grounds of appeal. The first was
that the trial judge erred in applying the ultimte burden of
proof beyond a reasonabl e doubt to the single issue of whether
the accused had a vasectony. It was part of the Crown's case
that the accused told her during the assault that he had
under gone a vasectony. Second, the Crown objected to the cross-
exam nation of the conplainant's father in which he
i ndi cated that he did not have nuch confidence in the
conplainant's credibility during the period she conpl ai ned.

The Crown asked the court to set out a detailed set of
procedures to govern applications in which the accused seeks
access to the confidential nedical and/or psychiatric records
of the conplainant. There had been a pre-trial notion brought
by counsel for the conplai nant asserting that the docunents
were privileged and shoul d not be released to the accused. The
Crown sought now to assert, for the first tine on the appeal,
that the records were privileged and ought not to have been
rel eased to the accused. At trial, the Crown had not submtted
that the records should have been withheld from defence
counsel's inspection (following the ruling that no privil ege
attached to the docunents) until defence counsel denonstrated
the materiality of the proposed evidence arising fromthe
docunent prior to the docunents being delivered to defence
counsel for his inspection. The Crown al so objected, for the
first tinme on appeal, to many of the questions put to the
conpl ai nant in cross-exam nati on based upon her psychiatric and
treatnent records on the basis that the prejudicial value
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greatly exceeded the probative value of such evidence. It was
asserted on the appeal that the cross-exam nation of the
conpl ai nant was abusive and that the cunul ative effect of the
guestioning was tantanount to character assassination.

The Crown asserted that it was the evidence of statenents
whi ch the conplainant's psychiatrist alleged were made to him
during their therapy sessions were inadm ssible. This objection
was al so nade at trial. The conplai nant had been cross-exam ned
on these statenents and she deni ed maki ng sone of the
statenents and asserted that others were incorrectly reported
by her fornmer psychiatrist.

Hel d, the appeal should be dism ssed.

Wth respect to the vasectony issue, the trial judge did
wongly apply the burden of proof. However, his reasons for
rejecting the conplainant's evidence were untainted by his
i nappropriate application of the burden of proof to a single
pi ece of evidence. The error had no inpact on the verdict.

The Crown's right of appeal froman acquittal is an appellate
remedy and not a licence to refer |legal questions to the Court
of Appeal for its consideration and advice. Wth respect to the
procedure to be foll owed where the defence seeks access to the
records of a conplainant, the court should not, absent sone
all eged error of law that could have affected the verdict, pass
upon the suitability of the procedure or an alternate procedure
suggested by the Crown. To do so would transformthe appellate
function into a consultive or advisory one.

There are situations in which an appellate court should not
address the nerits of a ground of appeal advanced by the Crown
even though that ground alleges an error in law that is gernmane
to the acquittal. For exanple, the Crown cannot advance a new
theory of liability on appeal. Nor can the Crown raise
argunents on appeal that it chose not to advance at trial. A
Crown appeal cannot be the neans whereby the Crown puts forward
a different case than the one it chose to advance at trial. It
of fends doubl e jeopardy principles, even as nodified by the
Crown's right of appeal, to subject an accused, who has been
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acquitted, to a second trial based on argunents raised by the
Crown for the first time on appeal. Doubl e jeopardy principles
suffer even greater harm where the argunents advanced on appeal
contradict positions taken by the Crowm at trial.

Crown counsel took no objection at trial to the trial judge's
direction that all the docunents be turned over to defence
counsel. At no tinme did Crown counsel suggest that defence
counsel's access to the docunents required a prelimnary
showi ng of materiality. It would be an abuse of the appellate
process to accede to the Crown's new argunment on appeal . Just
as the Crown cannot challenge an acquittal by advancing a
theory of liability for the first time on appeal, it cannot
secure a new trial by advancing a new test for adm ssibility
that contradicts the one advanced at trial.

The Crown's contention that the potential prejudicial effect
of the cross-exam nation of the conplainant on the contents of
her psychiatric and treatnent reports outwei ghed its probative
val ue was al so advanced for the first tinme on appeal. The trial
judge did not err in not foreclosing cross-exam nation on the
basis that its potential prejudicial effect far exceeded its
probative value: he was never asked to do so by the Crown. The
trial judge was entitled to rely on Crown counsel, who was
aware of the issues and the contents of the docunents, to
chal l enge the cross-examnation if its prejudicial potential
clearly exceeded its probative val ue.

The argunent that the cross-exam nation was an attenpt at
character assassination was raised for the first tinme on
appeal . In deciding whether a trial judge should have
prohi bited cross-exam nati on as abusive, an appellate court
nmust recogni ze the advantaged position of the trial judge. He
or she is able to watch the witness and the questioner as the
cross-exam nation proceeds, to observe the effect of the cross-
exam nation, and to hear the tone of voice in which
gquestions are asked or answered. The trial judge is able to use
these oral and visual aids in distinguishing between cross-
exam nation which is persistent and exhaustive, and that
whi ch is abusive. Gven the position of the defence in this
case that the entire allegation was a fabrication, defence
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counsel was obliged, in the service of his client, to use every
legitimate nmeans available to himto chall enge and underm ne
the credibility of the conplainant. A consideration of the
entirety of the cross-exam nation showed that counsel did not,
save perhaps in a few isolated instances, go beyond the bounds
permtted by the adversarial process.

The evidence of Dr. F as to statenents nmade to himby the
conpl ai nant was introduced to contradict the conplainant's

evi dence concerning the content of her statenents to Dr. F and
to thereby underm ne her credibility. Section 11 of the Canada
Evi dence Act, R S.C. 1985, c¢c. C5, which applies to prior oral
statenents, had potential application to the statenents nade by
the conplainant to Dr. F. To be properly adm ssible through the
evidence of Dr. F, the statenents nade by the conpl ai nant had
to be inconsistent wth her evidence, and they also had to be
relative to the subject matter of the case. Defence counse
could not elicit evidence fromDr. F that nerely confirnmed that
t he conpl ai nant had nmade a statenent she acknow edged nmaki ng
during cross-exam nation. Nor could defence counsel elicit

evi dence of a prior inconsistent statenment nade by the

conpl ainant going only to a collateral matter. Mst of the
exam nation of Dr. F concerning statenents nade by the
conplainant cane within the limts inposed by s. 11 of the
Canada Evi dence Act. However, sone parts of his evidence went
beyond those Iimts inposed by s. 11

The trial judge's error with respect to the application of
the burden of proof to a single fact in issue, together with
his i nproper adm ssion of sonme of Dr. F's evidence, did not
warrant quashing the acquittal and directing a newtrial. The
Crown' s case depended entirely on the credibility of the
conplainant. The trial judge found that her evidence could not
satisfy himbeyond a reasonabl e doubt that she had been raped
by the accused. He |isted several factors that led himto that
conclusion, all of which were supported by the evidence. He
made no reference to, and did not appear to have relied on, the
evi dence of Dr. F.
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The judgnent of the court was delivered by

DOHERTY J. A @ --

| OVERVI EW

The respondent was charged with raping Kellie Waddell. He
el ected trial by judge al one and was acquitted. The Crown
appeal s fromthat acquittal.

The rape allegedly occurred in the last two weeks of August
1979, when Ms. \Waddell was 21 years of age. She went to the
police 11 years later in February 1990.

Ms. Waddell went to work at an allergy clinic as a nurse in
March 1979. Dr. Varga was one of four doctors on staff at the
clinic. Ms. Waddell did not know Dr. Varga before she went to
work at the clinic. In the five nonths before the alleged rape,
Dr. Varga treated her in an entirely appropriate manner

Ms. Waddel | testified that on the day of the alleged rape she
was working late in the clinic. She had finished her work and
was standing in the clinic waiting-roomin front of a |arge
wi ndow wat ching for her bus. Dr. Varga canme into the room and
started to talk to Ms. Waddell. Ms. Waddell saw her bus and
stood up to leave. Dr. Varga stood up and wal ked al ong si de
her. He then grabbed her by the arnms and ki ssed her. M.
Waddel | resisted Dr. Varga's advances, but he pinned her
agai nst the wall and kissed her again. At the sanme tinme he put
hi s hands underneath her bl ouse and down her skirt. M. Waddel
told Dr. Varga that she was sexually inexperienced and she was
not using any contraceptive. He told her not to worry as he had
had a vasectonmy. Dr. Varga forced Ms. Waddell into his office,
pushed her to the floor while renoving her pantyhose and
underwear, and raped her. After Dr. Varga got up, M. Waddel
stood and noticed a blood stain on the back of her uniform and
on the office carpet. She took a lab coat fromDr. Varga's
office, put it around her uniform and went outside to wait for
her bus. The incident took about ten or fifteen m nutes. Ms.
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Waddel | did not call out for help as she thought there was no
one else in the office.

Sonme time prior to the alleged rape, Ms. Waddel|l had given
notice that she would be term nating her enploynment at the
clinic as she had obtained a job at a |ocal hospital. The day
after the rape, Ms. Waddell returned to the clinic and worked
there every day until she left to take up her new position. Dr.
Varga sai d not hing about the incident and, as he had before the
al l eged rape, acted in an appropriate way toward Ms. Waddel | .

Ms. Waddell initially testified that she did not tell anyone
about the rape until 1990 because she "didn't know how to
handle it". Later in her evidence, she said that she had told
her cousin about the rape sone four nonths after it occurred.
She said that she did not provide any details to her cousin.
Her cousin testified that the conplainant told hi mabout the
rape on New Year's Eve of 1980 and that she provided
consi derabl e detail. The cousin recounted that detail and it
was consistent with the conplainant's evidence at trial. The
trial judge rejected the conplainant's evidence that she had
told her cousin about the rape on New Year's Eve of 1980, and
referred to the cousin's evidence "as an obvious attenpt to
assist Ms. Waddell in corroborating her conplaint”.

The defence contended that Ms. WAddell's allegation was a
fabrication. Dr. Varga testified and denied that he had ever
assaulted Ms. Waddell. Ms. Varga and Ms. Shuttleworth, both
of whom al so worked in the clinic, and the doctor who was in
charge of the clinic all gave evidence to the effect that the
events as described by Ms. Waddell could not have happened when
and where she said they had happened. They also testified that
the size of Dr. Varga's office and the presence of an
exam nation table in that office made it virtually inpossible
for two people to lie on the floor. Ms. Waddell had testified
that there was no exam nation table in Dr. Varga' s office, but
Ms. Shuttleworth testified that she recall ed using the
exam nation table in Dr. Varga's office regularly during the
sumer of 1979.

The defence vigorously challenged the credibility of M.
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Waddell. It was the position of the defence that events in the
life of Ms. Waddell during the 1980s |l eft her enotionally

unst abl e and addi cted to al cohol. Ms. Waddel |l had begun to
drink excessively in about 1987. At the same tine, she was
involved in a deep but turbulent love affair with a doctor
named Tom O Hara. By 1990, her parents were very concerned
about her abuse of al cohol and confronted her about that abuse.
She was intoxicated at the tinme. It was at this point that M.
Waddel | first alleged that Dr. Varga had raped her. According
to the position of the defence, Ms. Waddell did not want to
tell her parents about her relationship wwth Dr. O Hara and the
problens it was causing her, so she nmade up the story about
bei ng raped by Dr. Varga to explain her alcohol abuse and

enoti onal probl ens.

Il THE REASONS FOR JUDGVENT

As is often the case in allegations like this, the Ctown's
case depended on the credibility of the conplainant. |If she was
not believed to the exclusion of any reasonabl e doubt, Dr.
Varga had to be acquitted. The trial judge did not accept M.
Waddel | ' s evidence. After review ng the evidence he concl uded:

the fact that the conplainant waited until nore than
ten years after the alleged incident to make a fornal
conplaint, the fact that the conplaint at that tine was nmade
at a time when the conpl ai nant was a heavy abuser of al cohol
and that her own stepfather, on hearing the conplaint, having
known both Dr. Varga and Kellie Waddell, had feelings of
doubt as to the truthful ness of the conplaint, the fact that
there is a serious discrepancy in what Ms. Waddell said she
told her cousin, Randy Barlett, as to detail and his obvious
attenpt to assist Ms. Waddell in corroborating her conplaint,
the fact of her attitude and behaviour after the alleged
i ncident, her manner of giving evidence in this trial,
| eaving the definite inpression that she was nore interested
in giving evidence which was corroborative of her conplaint
than in giving a truthful recollection of events, having
regard to all that evidence and what | have previously found
and said during a review of the evidence, | amnot satisfied
that the Crown has proved that the incident occurred as set
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forth in the indictnent beyond a reasonabl e doubt. Therefore,
the charge will be dism ssed.

11 THE GROUNDS OF APPEAL

The Crown al |l eges several errors in the conduct of the trial
and in the trial judge's reasons. It is convenient to consider
the alleged errors in his reasons for judgnment first.

A. The alleged msdirection as to the burden of proof

Dr. Varga had undergone a vasectony prior to August of 1979.
The Crown relied on this fact to support Ms. Waddel |'s evi dence
that Dr. Varga told her during the assault that he had
undergone a vasectony. There was evidence from Ms. Varga and
Ms. Shuttleworth that Dr. Varga's vasectony had been di scussed
openly in the office. The defence argued that Ms. Waddell had
| earned of the vasectony through these di scussions.

After reviewi ng the relevant evidence, the trial judge said:

the Crown has not satisfied nme beyond a reasonabl e
doubt that the only way that Ms. Waddell woul d have known of
Dr. Varga's vasectony was by reason of a statenment to that
effect during the alleged incident. | therefore specifically
find that that evidence is not supportive of the Crown's
position that the incident occurred.

The Crown contends that the trial judge erred in applying the
ultimate burden of proof to a single factual issue: R V.
Morin, [1988] 2 S.C.R 345 at pp. 354-55, 44 C C C (3d) 193 at
p. 205.

Counsel for Dr. Varga concedes that the trial judge wongly
applied the burden of proof in the above-quoted passage. He
submts, however, that the error was irrelevant to the trial
judge's ultimate assessnent of Ms. WAddell's credibility and
did not result in reversible error.

| agree with this subm ssion. The evidence showed that M.
Waddel | coul d have | earned about Dr. Varga's vasectony fromtwo
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sources: one innocent (office chit chat), and the other

i ncul patory (his statenent in response to her protestations
during the attack). The trial judge could only have found that
the information came fromthe second source if he was prepared
to accept the evidence of Ms. Waddell. A consideration of the
totality of the reasons indicates that he was not prepared to
accept her evidence on any contentious issue. H's reasons for
rejecting her evidence were untainted by his inappropriate
application of the burden of proof to a single piece of

evi dence. The Crown has not satisfied nme that this error had
any potential inpact on the verdict.

B. Did the trial judge err in his consideration of the evidence
of Lyle Begbie, M. Waddell's stepfather?

Ms. Waddell told her parents about the rape in February of
1990, sone 11 years after it had allegedly occurred. As
i ndi cat ed above, it was the position of the defence that M.
Waddel | was drunk when she made the allegation, and that she
lied to her parents so as to offer sonme explanation for her
al cohol abuse whil e avoi ding any reference to the ongoi ng and
turbul ent nature of her relationship with Dr. O Hara

Counsel for Dr. Varga cross-exam ned M. Begbie in an attenpt
to bolster that position. M. Begbie indicated that by February
of 1990, his stepdaughter was an al coholic. He also testified
that he and his wife were very concerned about her health and
safety and confronted her on occasi on about her al cohol abuse
in an attenpt to get to the root of that problem Wen
confronted, however, Ms. Waddell reqgqularly |ied about where she
had been or what she had been doing. M. Begbie agreed that as
of February 1990, he had little confidence in the veracity of
statenents nmade by his stepdaughter. He attributed this to her
al cohol abuse.

M. Begbie confirmed that Ms. Waddell was drunk when she
first indicated that Dr. Varga had raped her. He al so said that
she made the allegation in the course of being confronted about
her al cohol abuse by himand his wife. M. Begbie agreed that
Ms. Waddell initially did not want to pursue the allegation,
but that his wife, whomhe said was a very forceful person
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insisted that Ms. Waddell go to see a lawer. Finally, M.
Begbie testified that Ms. Waddell did not tell either himor
his wife about her relationship with Dr. O Hara until sone tine
in the sumer of 1990. That relationship had existed since
1987. Al of this cross-exam nation was relevant to and
potentially supportive of the defence position.

M . Beghbie al so gave the foll ow ng evidence:

Q And she tells you this fact that 11 years earlier she's
been raped, and then your wife insists that she go to get

advi ce about this, and she doesn't want to go, did you not
think to yourself just naybe what she said in her drunken

condition was not true?

A. Wth ny know edge of Dr. Varga, | felt that it sounded a
bit fantastic.

Q Okay; so | guess the answer to ny question is yes, you had
sone feelings that maybe it wasn't the truth?

A. Feelings of doubt.

The trial judge referred to this evidence in his reasons.
Crown counsel characterizes the evidence as an inproper comrent
by M. Begbie on the veracity of Ms. Waddel|l's evi dence.

| do not accept that characterization. Considered in the
context of the entirety of M. Begbie's cross-exam nation, this
evidence was directed to the reliability of the initial
revel ati on made by Ms. Waddell to her parents. Apart fromthe
unsolicited reference to M. Begbie's know edge of Dr. Varga,
t he i npugned passage added very little to the overall effect of
the cross-exam nation. M. Begbie had already made it clear
t hat based upon his stepdaughter's al coholism her intoxicated
state at the tinme she nmade the allegation, and her past history
of lying to her parents while in that state, he had good reason
to doubt the truth of what she said about Dr. Varga in February
of 1990.

In my view, the cross-exam nation of M. Begbie, including
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t he i mpugned passage, was relevant to facts in issue and
properly considered by the trial judge in arriving at his
verdi ct.

C. The grounds of appeal arising out of the conduct of the
trial

The Crown alleges that the trial judge nade several errors in
law in the course of the trial. Al of these grounds of appeal
i nvol ve certain records referable to Ms. WAddel |l 's psychiatric
and al cohol abuse treatnent in 1990 after she first alleged
that Dr. Varga had raped her. The trial judge ordered these
records produced to the defence. They were used extensively
during the cross-exam nation of Ms. Waddell, and sone of the
entries in the records were put to Dr. Fretz, Ms. Waddell's
psychi atrist, when he was called as a witness for the defence.

Bef ore addressing the specific grounds of appeal, a nore
general observation with respect to Crown appeals is necessary.
As recently observed by Cory J. in R v. Evans, [1993] 2 S.C R
629 at pp. 645-46, 82 C.C.C. (3d) 338 at p. 350, the Crown's
right of appeal froman acquittal is broader in Canada than in
virtually any other comon |aw jurisdiction. In bestow ng that
power of appeal, Parlianment determ ned that acquittals tainted
by legal error were sufficiently injurious to the due
adm nistration of justice to demand a renedy, even if that
remedy trespassed sonmewhat on traditional doubl e jeopardy
concepts. The Suprene Court of Canada has upheld the
constitutionality of that policy choice: R v. Mrgentaler,
[1988] 1 S.C. R 30 at p. 156, 37 C C.C. (3d) 449 at p. 542,
per Mcintyre J. (for the court on this issue), reversing
(1985), 52 OR (2d) 353 (C.A ) at pp. 400-10, 22 C.C.C
(3d) 353 at pp. 400-10.

The Crown's right of appeal on any ground that involves a
question of law alone is none the | ess an appellate renedy and
not a licence to refer |legal questions to the Court of Appeal
for its consideration and advice. As Freedman J.A. explained in
R v. Huot, [1969] 1 C. C.C. 256 at p. 259, 70 D.L.R (2d) 703
(Man. C. A):
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A question of lawis certainly appealable to this Court. But
it nmust be not a question of |aw submtted in the abstract
and on which the views of the Court of Appeal are sought as a
ki nd of consultative or advisory body, but rather a question
of law directly and concretely related to the acquittal in
guesti on.

In addition, there are situations in which an appellate court
shoul d not address the nerits of a ground of appeal advanced by
the Crown even though that ground alleges an error in |aw that
is germane to the acquittal. For exanple, the Crown cannot
advance a new theory of liability on appeal: R v. Wxler,
[1939] S.C. R 350 at pp. 353-56, 72 C.C.C. 1 at pp. 4-5, 8§;

R v. Savard and Lizotte, [1946] S.C.R 20 at pp. 33-34, 37,

49, 85 C.C.C. 254 at pp. 266, 270, 282-83; R v. Merson (1983),
4 CCC (3d) 251 (B.CCA ) at pp. 272-73, 273-74. Nor can the
Crown raise argunents on appeal that it chose not to advance at
trial: R v. Penno, [1990] 2 S.C.R 865 at p. 895, 59 C.CC
(3d) 344 at p. 365, per McLachlin J. (concurring in result);

R v. Egger, [1993] 2 SSC R 451 at pp. 480-81, 82 C C C (3d)
193 at p. 214.

These exanpl es share a common feature. A Crown appeal cannot
be the neans whereby the Crown puts forward a different case
than the one it chose to advance at trial. It offends double
j eopardy principles, even as nodified by the Crown's right of
appeal, to subject an accused, who has been acquitted, to a
second trial based on argunents raised by the Crown for the
first tinme on appeal. Doubl e jeopardy principles suffer even
greater harm where the argunents advanced on appeal contradict
positions taken by the Crown at trial.

D. The rulings with respect to Ms. Waddel l's psychiatric and
al cohol abuse treatnent records

(1) The proceedi ngs

Prior to trial, counsel for Dr. Varga sought production of
numer ous nedi cal, psychiatric, enploynent and counsel ling
records pertaining to Ms. Waddell. The records sought included
psychiatric records fromDr. Fretz, and the records fromthe
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House of Sophrosyne, an al cohol abuse treatnent centre that Ms.
Waddel | had attended fromJuly to Septenber of 1990.

The notions court judge (who al so presided over Dr. Varga's
trial) nmade an order that the docunents referred to in the
notice of notion should be turned over to counsel for M.
Waddel | so he could deci de whet her Ms. Waddell was prepared to
consent to the release of any of the records to counsel for Dr.
Varga. Ms. Waddell, through counsel, agreed to release all of
t he requested docunents save those fromDr. Fretz and the House
of Sophrosyne.

Counsel for Ms. Waddell then brought a notion returnable
before the trial judge, but before the comrencenent of the
trial, for an order directing that the records fromDr. Fretz
and the House of Sophrosyne were privileged at the insistence
of Ms. Waddell and could not be rel eased to counsel for Dr.
Varga. On the return of the notion, the court and the Crown
were provided wth copies of these docunents. The defence had
not seen the docunents. These docunents were not nade part of
the trial record and are not before this court. Their content
can be gleaned only fromthe references nade to themin the
course of the trial

Counsel for Ms. Waddell had carriage of the notion. He called
Ms. Waddell as a witness. She was cross-exam ned briefly by the
Crown and nore extensively by counsel for Dr. Varga. No ot her
W t nesses were called on the notion. Counsel for M. Wddel
and Dr. Varga then nade subm ssions on the privilege issue.
Crown counsel said:

"' mnot going to nmake argunent on this notion, but I
think I may be in a position, having seen the docunents, that
puts me in a superior position, so | amgoing to nake no
argunent on the notion.

The trial judge ruled that the records were not privil eged
and directed that they be produced to counsel for Dr. Varga.

Dr. Varga was arraigned the next day and the trial proceeded.

It woul d appear that the notion challenging production of the
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docunents on the basis of privilege was not part of Dr. Varga's
trial. It was not suggested, however, by either the appell ant
or the respondent that in these circunstances the Crown cannot
rai se alleged errors arising out of that notion by way of an
appeal fromthe acquittal of the respondent: R v. Litchfield,
[1993] 4 S.C.R 333 at pp. 346-51, 86 C.C.C. (3d) 97 at pp.

108- 11.

(1i) The argunments

In his factum Crown counsel states:

It is respectfully submtted that the case at bar raises not
only the issue of what use may be nade of sensitive records
that are disclosed but also the issues surrounding the
question of whether the records ought to be disclosed in the
first place.

The issues identified by the Crown raised inportant and
difficult questions of |aw. None the |less, these issues, like
all others, should only be addressed on a Crown appeal if, upon
a consideration of the trial record, they raise questions of
| aw that are properly the subject of a Crown appeal

Crown counsel's first subm ssion related to the procedure to
be foll owed where the defence seeks access to the records of a
conpl ai nant and the conpl ai nant asserts a privacy claimand
resists production. Crown counsel asked the court to set down a
detail ed procedure governing such applications. He pointed to
t he absence of statutory or appellate court authority, and
submtted that this court should fill that void on this appeal.
At the sane tinme, Crown counsel acknow edged that the procedure
actually followed by the trial judge was appropriate and fair
to all (including the conplainant) concerned. In other words,
Crown counsel did not allege any error of law in the procedure
followed by the trial judge.

In my opinion, the court should not, absent sone all eged
error in law that could have affected the verdict, pass upon
the suitability of the alternate procedure suggested by the
Crown. To do so would be to transformthe appellate function
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into "a consultative or advisory one": R v. Huot, supra, at p.
2509.

The Crown next submts that the trial judge erred in holding
that the defence was entitled to access to all of the contested
records. Crown counsel submts that the trial judge erred in
hol di ng that none of the material was privileged, and that he
further erred in failing to require the defence to denonstrate
the potential materiality of the docunents before gaining
access to them

The Crown took no position on the privilege issue at trial.
The trial record reveals that Crown counsel had seen all of the
docunents, and that his decision not to advance any argunent in
favour of the privilege asserted by the conplainant was a
considered one. This is nore than an instance of the Crown
failing to object, which, as the |law now stands, is not
necessarily fatal to a Crown appeal: R v. Cullen, [1949]

S.CR 658 at p. 664, 94 C.C.C 337 at p. 343. It anmounts to an
affirmative decision not to litigate an issue at trial. That
deci sion had certain potential benefits for the Ctown in the
conduct of the trial. A conviction follow ng unrestricted
access to the records would be potentially easier to sustain on
appeal than one follow ng restricted access to these records.
The Crown nust live with that decision both at trial and on
appeal . The accused's liberty should not be jeopardized by
permtting the Ctrown to join issue on the question of privilege
for the first tinme on appeal.

The second part of the Crown's subm ssion, relating to the
trial judge's ruling that the defence should have access to al
of the docunents, raises the same fairness concerns as the
first, but in even starker ternms. After the trial judge had
ruled that the docunents were not privileged, he directed that
all of the docunents should be turned over to defence counsel
so that he could determ ne which docunents he wi shed to refer
to during cross-exam nation of the conplainant. Crown counsel
took no objection to this direction. The trial judge further
i ndi cated that after counsel had deci ded which docunents he
w shed to refer to, counsel could argue the relevancy of those
docunents. Crown counsel then suggested that rel evancy shoul d
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be argued if and when defence counsel sought to refer to the
contents of one of the docunents in his cross-exam nation. The
trial judge agreed with this suggestion and copies of the
docunents were turned over to defence counsel. At no tinme did
Crown counsel suggest that defence counsel's access to the
docunents required a prelimnary show ng of materiality.
Privilege was the only objection to production raised at trial.

On appeal, Crown counsel resiles fromthat position, and
argues that the trial judge was required to nmake sone
additional finding of materiality before the docunents coul d be
turned over to the defence. It would be an abuse of the
appel l ate process to accede to this argunent. Just as the Crown
cannot chall enge an acquittal by advancing a theory of
l[iability for the first tinme on appeal, it cannot secure a new
trial by advancing a new test for adm ssibility that
contradicts the one advanced at trial: R v. Penno, supra, at
p. 895 SSC R, p. 365 C.C.C

G ven the position taken by the Crown at trial, this is not
an appropriate case in which to pass upon the standard that
shoul d be applied in determ ning whet her the defence should
have access to docunents which are the subject of a
conpl ainant's privacy cl ai ns.

Crown counsel next submts that the cross-exam nation of the
conpl ai nant concerning the contents of her psychiatric and
treatment records related to matters that were of no, or
mar gi nal, relevance to the facts in issue or her credibility;
and that the potential prejudice to the proceedi ngs was nuch
greater than any potential probative value inherent in the
answers to these questions. He submits that as the potential
prejudicial effect was substantially greater than any probative
val ue, the trial judge should not have all owed cross-
exam nation on the contents of the records. Counsel relies
on R v. Seaboyer, [1991] 2 SSC R 577, 66 CC.C. (3d) 321.

This contention is also advanced for the first tinme on

appeal . Defence counsel cross-exam ned the conpl ai nant at

| ength concerning the contents of her psychiatric and treatnent
records. That cross-exam nation proceeded uninterrupted for
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sone 65 pages of the transcript. Wen, after this |engthy
cross-exam nation, Crown counsel did object, his objection
related only to the cross-exam nation of the conpl ai nant on a
specific reference in her psychiatric records. The objection
was not a general one |ike that now advanced by the Crown. That
particul ar objection was rejected by the trial judge. The Crown
made one further specific objection to the rel evancy of the
cross-exam nation on the records during the course of a 210-
page cross-exam nation. That objection was al so rejected.

Crown counsel does not contend that either ruling in and of
itself anmounted to reversible error.

Assumi ng the discretion to exclude evidence proffered by the
defence, referred to in Seaboyer, is applicable here, | cannot
say that the trial judge erred in not foreclosing cross-
exam nation on the basis that its potential prejudicial
effect far exceeded its probative value: He was never asked to
do so by the Crown. Atrial judge is always reluctant to
interfere with the cross-exam nation of a witness, particularly
a crucial witness. This trial judge was entitled to rely on
Crown counsel, who was aware of the issues and the contents of
t he docunents, to challenge the cross-examnation if its
prejudicial potential clearly exceeded its probative val ue. Nor
can | assune, as Crown counsel argues | should, that because
the trial judge rejected the specific objections nmade at trial,
he woul d necessarily have rejected the argunent now advanced
had counsel seen fit to make it.

| am al so satisfied that nost of the cross-exam nation
concerning the contents of the psychiatric and treatnent
records was proper. Sone questions did address matters that
were irrelevant to any fact in issue and to the conplainant's
credibility. These could have been prohibited by the trial
j udge had he been asked to do so. | would not, however, hold
that the trial judge erred in lawin failing to prohibit those
gquestions on his own initiative.

In oral argunent, Crown counsel also submtted that the
entirety of the cross-exam nation of the conpl ainant did not
anount to a legitimate challenge to her credibility, but rather
was an attenpt at character assassination. He submts that the
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cross-exam nation was abusive and shoul d not have been
permtted by the trial judge. In making this subm ssion, Crown
counsel does not suggest that any particular guestion was so
abusive as to warrant reversal, but rather submts that the
cunul ative effect and overall tenor of the cross- exam nation
denonstrates its abusive nature and counsel's determ nation to
distort the trial process by putting the conplainant on trial.

This argunent is also raised for the first tine on appeal.

A trial judge has a responsibility to ensure that no w tness
i s harassed or otherw se m streated when giving evidence. At
the sane tinme, a trial judge nmust be sensitive to an accused's
right to make full answer and defence through effective cross-
exam nation of the witnesses called by the Ctrowmn. In
wei ghi ng both concerns, a trial judge is entitled to consider
the position of trial counsel, and specifically the absence of
any objection to the overall tenor of the cross-exam nation.

I n deciding whether a trial judge should have prohibited
Ccross-exam nation as abusive, an appellate court nust al so
recogni ze the advantaged position of the trial judge. He or she
is able to watch the witness and the questioner as the cross-
exam nation proceeds, to observe the effect of the cross-
exam nation, and to hear the tone of voice in which
guestions are asked and answered. The trial judge is able to
use these oral and visual aids in distinguishing between cross-
exam nation which is persistent and exhaustive, and that
which is abusive. The trial judge is also able to assess the
extent to which the attitude and answers of the w tness
contribute to the nature and tone of the cross-exam nation.

The cross-exam nation of Ms. Waddel|l was detail ed, vigorous,
and confrontational. This is hardly surprising, given that it
was the position of the defence that the entire allegation was
a fabrication. Defence counsel was obliged, in the service of
his client, to use every legitimte neans available to himto
chal |l enge and underm ne the credibility of the conplainant. A
consideration of the entirety of the cross-exam nation
satisfies ne that counsel did not, save perhaps in a few
i sol ated instances, go beyond the bounds permtted by our
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adversarial process.

E. The evidence of Dr. Fretz

Dr. Fretz was the conplainant's psychiatrist. He treated her
for several nonths in 1990 i medi ately after she went to the
police with her allegation that the respondent had raped her
sone 11 years earlier. Dr. Fretz testified as to certain
observations he nmade concerning the conplainant's nental state
in the nonths imediately follow ng the maki ng of the
al l egation against the respondent. He also testified with
respect to certain statements that had been nade to him by the
conpl ai nant during their therapy sessions. The Crown submts
that this part of Dr. Fretz's evidence was inadm ssible. This
obj ection was taken at trial.

The statenments of the conplainant that the defence wi shed to
elicit through Dr. Fretz had been put to the conplai nant during
her cross-exam nation. The conpl ai nant denied that she had nade
many of the statenents. In sonme instances, she testified that
she had said sonmething quite different to Dr. Fretz.

There is sonme authority that out-of-court statenments nade by

a conplainant in a sexual assault case are adm ssi bl e under the
adm ssi ons exception to the hearsay rule: R v. Gant (1989),
49 C.C.C. (3d) 410, 71 CR (3d) 231 (Man. C A ). That
proposition was not advanced in this case. Nor was it argued
that the conplainant's statenents to Dr. Fretz were adm ssible
for their truth under the principled approach to hearsay
announced in R v. Khan, [1990] 2 SSC R 531, 59 CC C (3d)

92.

The evidence of Dr. Fretz, as to the statenents made to him
by the conpl ai nant, was introduced to contradict the

conpl ainant's evidence concerning the contents of her
statenents and to thereby underm ne her credibility. H's

evi dence was adm ssible for that purpose only if it net the
criteria of s. 10 or s. 11 of the Canada Evi dence Act, R S.C.
1985, c¢. C5. Section 10 has no application as Dr. Fretz's
notes of his conversations with the conpl ai nant were not shown
to be statenents nade by the conplainant "in witing or reduced
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to witing": R v. Handy (1978), 45 C.C.C. (2d) 232 at p. 237,
5 CR (3d) 97 (B.CCA); R v. Cassibo (1982), 39 OR (2d)
288 (C. A ) at pp. 300-01, 70 C.C.C. (2d) 498 at pp. 512-13.

Section 11 of the Canada Evidence Act, however, applies to
prior oral statenents, and had potential application to the
statenents nade by the conplainant to Dr. Fretz. Two of the
requi renents of that section are significant in determning the
adm ssibility of this part of Dr. Fretz's evidence. To be
properly adm ssible through the evidence of Dr. Fretz, the
statenents nmade by the conplainant had to be inconsistent with
her evidence, and they had also to be "relative to the subject
matter of the case". Defence counsel could not elicit evidence
fromDr. Fretz that nmerely confirnmed that the conpl ai nant had
made a statenent she acknow edged naki ng during her cross-
exam nation. Nor could defence counsel elicit evidence of a
prior inconsistent statenment nade by the conpl ai nant going only
to a collateral matter

Most of the exam nation of Dr. Fretz concerning statenents
made by Ms. Waddell to himhonoured the limts inposed by s. 11
of the Canada Evi dence Act. For exanple, her statenents
concerning her relationship with her boyfriend and her parents
were relevant to a fact in issue (the reason she made the
initial allegation in February of 1990), and were arguably
inconsistent wwth at |east parts of her evidence during cross-
exam nation. Simlarly, M. Waddell's statenent concerning
her nmother's role in causing her to pursue the allegation
agai nst the respondent was relevant to a fact in issue (the
reason she pursued the allegation), and was clearly
i nconsistent with her evidence on cross-exam nation.

O her parts of Dr. Fretz's evidence went beyond limts

i nposed by s. 11 of the Canada Evi dence Act. For exanple, the
evi dence that the conplainant told Dr. Fretz that she had
started to masturbate sone tine shortly after the all eged rape,
if properly put to Ms. WAddell in cross-exam nation, certainly
was not "relative to the subject matter of the case", and was
t herefore not provable through s. 11 of the Canada Evi dence
Act. Her statenents concerning ongoing nightmares after Dr.
Fretz put her on certain nedication, and her statenments with
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respect to her relationship wwth her sister in the spring of
1990 fall into the sane category. The defence should not have
been permtted to prove these prior inconsistent statenents.
Consequently, | would hold that parts of Dr. Fretz's evidence
wWith respect to statenments made to himby M. Waddel |l were

i nadm ssi bl e.

| V CONCLUSI ON

In ny view, the Crown has denonstrated that the trial judge

made two errors in law. | have already addressed the effect of
his error with respect to the application of the burden of
proof to a single fact in issue. | nust now consi der whet her

that error, considered in conbination with the inproper
adm ssion of sonme of the evidence of Dr. Fretz, warrants the
quashing of the acquittal and the directing of a newtrial.

In ny view, it does not. The Crown's case depended entirely
on the credibility of Ms. Waddel|l. The trial judge found that
her evidence could not satisfy him beyond a reasonabl e doubt
t hat she had been raped by Dr. Varga. He |isted several factors
that led himto that conclusion, all of which were supported by
the evidence. He nade no reference to, and does not appear to
have relied on, the evidence of Dr. Fretz at all.

The case against Dr. Varga was not a strong one. In addition
to the problens relating to Ms. Waddell's credibility, the

def ence evidence, apart entirely fromDr. Varga' s evidence,
went sone di stance toward di sproving the allegation as detailed
by Ms. Waddell. In these circunstances, the Crown has not
convinced ne to a reasonable degree of certainty that the
verdi ct would not necessarily have been the sanme had the trial
judge not nmade the two errors set out above: R v. Evans,

supra, at pp. 645-48 S.C R, pp. 350-52 C.C C,

| would dismss the appeal.

Appeal dism ssed.
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